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PERTINENT CIVIL DOCKET ENTRIES 


Date 
1948 
October 21: 


1949 
January 18: 


April 5: 


June 23: 
July 5: 


July 5: 


1950 
January 26: 


J: anuary 31: 


February 14: 


February 14: 


Proceedings 
Complaint, appearance 


Motion of defts. for designation of Judge 
to hear and superintend all matters in 
this case preliminary to trial, ack. of 
service 1-18-49, M. C. 1-18-49 


Certified Record of Court Reporter, Vol. 
1, pag. 1-48 (Feb. 18, 1949) 


Laws, C. J. 


Order granting respective motions of P 
& D to inspect, copy, and photograph doc- 
uments and denying deft’s motion that a 
judge of this court be appointed to hear 
all preliminary motions Laws, C. J. (N) 


Certified Record of Court Reporter Vol. 
I, pg. 1-86 


Memoradum opinion 


Notice attaching answer amended in ac- 
cordance with orders of Court & supple- 
mental answer of defts. J. H. McGrath 
& Georgia N. Clark; counter-claims (5) ; 
exhibits (8). 


Order for pretrial hearing for the ap- 

pt’mt. of a master & for the cont. of the 

Erpeetuen of Hans Sturzenegger. Laws, 
ve 


Order referring action to Special Master; 
apptg. Wm. J. Hughes, Jr. as special 
master & directing pltf. to file an under- 
taking in sum of $5,000.00 within 30 days. 
Laws, C. J. 


Formal objections of pltf. to order of 
reference. Fiat Laws, C. J 


Date 


1950 
March 30: 


June 5: 


October 31: 


1951 


February 19: 


February 19: 


February 20: 


February 23: 


3 


Proceedings 


Certified record of official Court Reporter, 
Vol. I, pp. 1-39; Jan. 27 & 30, 1950 


Consolidated motion for rehearing and 
to alter or amend Judgment denying mo- 
tion for leave to intervene; P & A; Serv- 
ice acknowledged by all pltfs. and defts. 
except Remington Rand, Inc.; mailed to 
Heereeron Rand, Inc. 6-5-50; M. C. 


Motion for dismissal of complaint under 


* Rule 37(b); notice of motion; affi. in sup- 


port of motion; Exhibit “A—G”; P & A 
in support of motion; mailed 10-31-50 


Motion of pltff. to vacate and revoke the 
order of reference of 2-14-50; Memo in 
support of motion; mailed 2-19-51; M. C. 
2-19-51 


Opinion on motion to reconsider Court’s 
order of July 5, 1949, requiring pltffs. to 
produce records of H. Sturzenegger and 
ne and as to related motions Laws, C.J. 
(N) 

Deft’s opposition to motion to vacate and 
revoke the order of reference of 2-14-51 


Memorandum opinion on pltffs. request 
to allow further oral argument regarding 
the Court’s opinion of Feb. 15, 1951; 
Laws, C. J. 


Ordered that Special Master hold pro- 
ceedings and take evidence and further 
ordered that action on the remaining mo- 
tions be suspended (N) Laws, C. J. 


Deft’s objections to interrogatories of 
pltff.; serv. ackn. 7-16-51; P & A exhibit 
“A” 


Date 
1951 
July 18: 


1952 
February 13: 


June 16: 


June 25: 


July 8: 


4 


Proceedings 


Notice of motion and motion of defts. for 
a Protective order under Rule 30(b) to 
strike pltff’s interrogatories; P & A; ex- 
hibits A, B, C, D; serv. ackn. 7-16-51 


Motion of defts. for production of docu- 
ments under Rule 34; served 2-13-52; 
Memo. attachments A, B, C & D; affi- 
davits; Exhibits (4) 


Motion of Ernest Attenhofer to inter- 
vene; ¢/service 6-16-52; Notice; P & A 
exhibit; affidavit & exhibits (2); app. Ho- 
gan & Hartson 


Notice & motion of defts. for a protec- 
tive order ander Rule 30(b) striking in- 
terrogatories of intervenors served per- 
sonally 6-24-52; exhibit; P & A-exhibit 


Motion of Anne Marie Klingler & Hugo 
Schmidli for leave to file, as Amici Curae, 
a@ memorandum of P & A, & for leave to 
be heard before Special Master on motion 
of Ernest Attenhofer to intervene; served 
personally 7-8-52; affidavit; P & A; app. 
Pehle, Lesser, Mann, Reimer & Luxford; 
M. C. 7-8-52 


Opinion of special master on motion to 
strike intervenor’s interrogatories 


Answer of defts. to complt. in interven- 
tion; & counter-claims of defts. vs inter- 
venors; mailed 7-19-52; App. Roland F. 
Kirks, David Schwartz, Sidney B. Jacoby, 
Paul E. McGraw, Olga H. Hoffman & 
Anthony W. Gross 


Opinion on motion of Ernest Attenhofer 
for leave to intervene 


Motion pltf’s intervenors to vacate ruling 
of master permitting intervention of Er- 
nest Attenhofer; P & A. mailed 7-25-52; 
exhibits A, B, C, D; M. C. 7-25-52 


Date 


1952 
August 14: 


August 14: 


August 15: 


August 26: 


September 9: 


October 13: 


October 15: 


October 23: 
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Proceedings 


Order of Special Master granting leave to 
Attenhofer to intervene. (N) 


Complaint of Ernest Attenhofer, individ- 
ually, and on behalf of 554 shareholders, 
and all others similarly situated; App. 
Hogan & Hartson, Attys. for intervenor. 


Consolidated motion to vacate order of 
Master permitting intervention of Atten- 
hofer; to dismiss application of Atten- 
hofer to intervene & to consolidate this 
motion for hearing with motion filed 7- 
25-52; P & A; mailed 8-14.52; exhibits 
(3); M. C. 8-15-52. 

Opinion of Master on Gov’t’s motion for 


additional production of documents, un- 
der Rule 34 


Defts. objections to Master Report & 
memorandum in further support of defts. 
motion to dismiss & in opposition to mo- 
tion to be relieved from producing Stur- 
zenegger papers; exhibits A to J; copies 
exhibits (3); mailed 9-8-52 


Answer of defts/ #1&2 to complt. of 
Ernest Attenhofer, et al in intervention 
& counterclaims vs. intervenors’ Ernest 
Attenhofer and stockholders; ¢/m 10-13- 
52. 


Petition of Annamarie Klingler, a stock- 
holder, for leave to file claim; App. of 
Pehle, Lesser, Mann, Riemer & Luxford, 
1616 K St. N.W. notice; affidavit; ex- 
hibit A, B, C& D; P & A e/m 10-15-52. 


Order granting motion of intervenors 
Kaufman to consolidate motion to vacate 
order of master & to vacate ruling of 
master permitting intervention of Ernest 
Attenhofer, et al; confirming master’s 


November 20: 
November 24: 


December 31: 


1953 
January 23: 


January 26: 


January 29: 


February 4: 


February 19: 
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Proceedings 


opinion on motion of Ernest Attenhofer, 
et al for leave to intervene; granting mo- 
tion of Ernest Attenhofer, et al for leave 
to intervene & confirming complaint as 
amended by substituting the name of 
James P. McGranery for J. Howard Me- 
Grath; & denying motion of intervenors 
Kaufman to vacate ruling of the master 
& order of the master permitting inter- 
vention of Ernest Attenhofer, et al & 
denying motion of intervenors Kaufman 
to dismiss application of Ernest Atten- 
hofer, et al for leave to intervene. Pine, 
J. (N) 

Objections of intervenors, Attenhofer, et 
al to interrogatories addressed to inter- 
venors Attenhofer, et al; c/m 11-20-52. 


Objections of Intervenors Kaufman to 
interrogatories of defts.; P&A; c/m 11- 
20-52; M. ©. 11-2452. 


Motion of defts. for production of orig- 
inal books of pltf., 1G. Chemie; P & A; 
affidavit; exhibits 1-10 inclusive. 


Partial order for production of docu- 
ments by Special Master. 


Opinion of Wm. J. Hughes, Jr., Special 
Master, on Klingler petition to file claim 
by affidavit. 


Motion of pltf. for additional discovery 
& for deseription of withheld documents ; 
notice; c/m 1-28-53; memo. 

Special Master’s opinion on objections to 
deft’s interrogatories. 


Opinion of Special Master on Govern- 
ment’s Right to inspect 3rd parties’ doc- 
uments in possession of pltf. 


Date 
1953 
February 20: 
March 19: 


March 23: 


April 15: 
April 16: 


May 12: 
May 27: 
June 19: 
July 21: 
July 21: 
July 22: 


August 27: 


September 24: 


November 25: 
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Proceedings 


Memorandum Opinion. (n) Laws,C. J. 


Ruling of Special Master on motion for 
stay. 


Motion of pltf. to stay proceedings & 
memo; c/m 3-20-53; exhibits (4); M. C. 
3-23-53. 


Motion of Annemarie Ruth Klingler to 
Intervene; Notice; Exhibit; P & A; app. 
Pehle, Lesser, Mann, Riemer & Luxford 
deposit by James H. Mann $5.00 


Deft’s motion & application pursuant to 
Rules 19, 21, 24, that certain stockholders 
rida’ within stated times; P & A; ¢/m 


Order staying proceedings before Special 
Master. Laws, C. J tN ) 


Motion of intervenors Attenhofer, et al, 
to stay proceedings; e/m 5-27-53. 


Orders extending time to & including 7- 
22-53. Laws, C. J. 


Opinion of Special Master denying stay 
& holding individual claimants must ap- 
pear. 


Order of Special Master on opinion. 


Order of Special Master allowing Kling- 
ler intervention. 


Motion of Intervenor, Ernest Attenhofer, 
to vacate order of Special Master set- 
ting a date barring further interventions; 
c/s 8-27-53; P&A; MC 8-27-53. 


Complt. in intervention of Annemarie 
Ruth Kilingler. 


Answer of deft. to complt. of AnnaMarie 
Ruth Klingler in intervention & counter- 
claim vs intervenor Klingler; ¢/m 11-25- 


Date 
1953 


December 16: 


December 21: 


December 29: 


8 
Proceedings 


Order denying motion to vacate order of 
Special Master; granting motion to ex- 
tend date set forth in paragraph (A) 
(IV) of said order & amending said or- 
der by striking date of 1-1-54 & insert- 
ing date of 3-31-54 in said paragraph, & 
that defts. will cause publication of a 
copy of the order of the Special Master 
as amended. Pine, J. (N) 


Order directing pltf. complt. be dismissed 
with prejudice. Laws, C. J 


Motion of pltf. Intervenor Ernest Atten- 
hofer to amend Section B of order of 
special master 7-21-53 or to issue new 
order; P & A 


Deft’s objections to interrogatories served 
by intervenors Kaufman & Abbott, et al; 
e/m 49-54; exhibit “A”; P & A & exhibit 
A. 


Notice & motion of pltf-intervenor, Kauf- 
man for substitution of parties; affidavit; 
P & A; e/m 4-12-54; M. C. 413-54. 


Objections of pltf-intervenor Kaufman, 
et al, to interrogatories; motion to en- 
large time to ans. & notice of hearing; 
affidavit; P & A; c/m 412-54; M. C. 413- 
54 


Objections of intervenors Attenhofer, et 
al, to interrogatories served by defts; 
notice; c/m 412-54; P & A. 


Objections of intervenors Klingler, et al, 
to deft’s interrogatories; Motion for or- 
der under Bule 30b & 33 & motions to 
extend time to ans. interrogatories; no- 
tice; c/m 4-13-54; P & A. 


Order substitution parties—by Special 
Master. 


July 27: 


August 4: 


August 19: 


September 18: 


September 21: 


September 24: 


September 29: 


October 11: 


9 


Proceedings 


Opinion of Special Master on defendant’s 
objections to interrogatories. 


Motion of pltf-intervenor Eric G. Kauf- 
man, Mathilda Abbt, et al, to enlarge time 
in which to file answers to deft’s inter- 
rogatories; affidavit; P&A; c/s 7-23-54; 
M. C. 7-23-54. 


Motion of intervenor-pltfs to extend time 
to file answers to deft’s interrogatories; 
P & A; e/m 7-27-54. 


Motion of intervenors Attenhofer, et al, 
to add parties as pltf. intervenors, c/m 
8-4-54, affidavit, P&A; 3rd amendment to 
exhibit “A”. M. C. 8-454. 


Order of special master extending time 
for intervenors to file answers to inter- 
rogatories to 9-15-54. 


Motion of Intervenors Attenhofer, et al. 
to add parties pltfs by amending exhibit 
“A” to complt. of 3-31-54; c/s 9-15-54; 
affidavit; exhibits (2); P & "A; (consent). 


Motion of pltf. Intervenors Maria Weber 
& Eugene Verchere to submit answers to 
defts. interrogatories; affidavit; c/s 9-21- 
54. 


Motion of defts. to dismiss complts. of in- 
tervening stock holders for failure to an- 
swer interrogatories; C/M 9-23-54; Sup- 
porting memo and Exhibits (2). 


Motion of pltf-intervenor to enlarge time 
to submit answers to deft’s interroga- 
tories; affidavit; c/s 9-29-54; M. C. 9-29- 
54. 


Motion of intervenors Attenhofer for ex- 
tension of time to file answers to inter- 
rogatories; c/m 10-10-54; P & A; 
davit. 


Date 


1954 
October 11: 


November 16: 


1955 
January 10: 


January 18: 


February 7: 


February 7: 


February 7: 


February 17: 


June 20: 


June 25: 


July 6: 
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Proceedings 


Suggestion of death pltf A.B.B. de Kon- 
ing, D.J. #2099 & request for substitu- 
tion of Herrn Anna Boudewijor B. de 
Koning, D. J. #1669, ¢/m 10-10-54, per 
Hogan & Hartson. 


Opinion of Special Master on motion for 
failure to answer interrogatories. 


Motion of Ottilie Greuter Wegmann to 
intervene, and Motion to substitute or 
join as intervenor pltff; Exhibits (3); P 
S00 c/m 1-7-55; deposit by Wegmann 


Motion of defts. for summary judgment 
dismissing complts. of named intervenor 
pltfs; supporting memo; ¢/s 1-17-55; e/m 
1-17-55; exhibits. 


Motion of deft for a supplementary or- 
der dismissing complts as to certain pltfs. 


Motion of Edward Fowles for leave to 
intervene; c/m 2-4-55; affidavit; exhibit; 
app. Hogan & Hartson. Deposit $5.00. 


Supplemental motion of intervenor Atten- 
hofer for leave to serve answers to inter- 
rogatories; c/m 2-4-55. 


Motion of defts for Second Supplemental 
Order dismissing complt. of Intervenor- 
Paul Kocher, ¢c/m 2-10-55. 


Opinion of Wm. J. Hughes, Jr. special 
master, on Governments Motion for sum- 
mary judgment. 


Order of Special Master denying motion 
of Defts. for summary judgment. 


Opinion of Special Master on Motion to 
intervene or for substitute. 


August 2: 


November 9: 


1956 
January 5: 


January 10: 


January 16: 


January 20: 


January 20: 
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Proceedings 


Order of special master on motion of 
Ottilie Greuter-Wegmann to intervene or 
for substitution. 


Motion of deft. #1 (Brownell) to vacate 
order of Special Master of 6-25-55 as to 
deft’s. motion to dismiss complt. of in- 
tervenor-pltffs., etc. & for an order grant- 
ing motion to dismiss; c/m 7-19-55; At- 
tachments (2) M. C. 8-2-55. 


Motion of deft. to vacate order of Special 
Master of 7-12-55; P & A; exhibit; c/m 
8-1-55. M.C. 8-2-55. 


Memorandum denying motion of deft. 
Brownell to vacate order of Special Mas- 
ter of 6-25-55 & denying motion of deft. 
Brownell to vacate order granting Ottilie 
Greuter-Wegmann leave to be substituted 


as a party pltff. (Order to be presented). 
Pine, J. 


Motion of Ernest Attenhofer et al for 
extension of time to file objections to 
deft’s. interrogatories, c/m 1-5-56 M. C. 
1-5-56. 


Motion of intervenor Klingler for exten- 
sion of time to file objections to written 
interrogatories, ¢/m 1-5-56. 


Motion of Ella Kaufmann to substitute 
herself as intervenor & for leave to file 
amended complt. in intervention; consent 
of all counsel; P & A; Exhibits, c/m 1- 
11-56. 

Objections to interrogatories addressed 
to imtervenors Attenhofer et al., c/m 1- 
20-56. 

Objections of Kaufmann intervenors to 
defts’ interrogatories of 12-28-55; exhib- 
its (2). 


Date 
1956 


January 20: 


January 25: 


June 19: 


June 28: 


July 16: 


July 21: 


August 8: 


September 25: 


September 25: 
September 25: 


September 26: 
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Proceedings 


Objections to written interrogatories ad- 
dressed by defts. to Klingler intervenors; 
¢/s 1-20-56. 


Motion of intervenor Abbt, Hisman, Ros- 
enfeld, Hartman, Schoop, Bachtel-Famil- 
ienstiftung for extension of time to file 
objections to defts’ written interrogato- 
ries; c/m 1-25-56. 


Opinion of Special Master on objections 
to Government’s interrogatories seeking 
data as to prior owners of Intervenors’ 
stock. 


Ruling of Wm. J. Hughes, Jr., Special 
Master, denying motion of Hlla Kauf- 
mann for substitution and for leave to 
file an amended complt in intervention. 


Motion of Attenhofer, Intervenors, for 
issuance of Letters Rogatory, ¢/m 7-13- 
56, P & A, M.C. 7-16-56. 


Motion of intervenors, Kaufman for issu- 
ance of Letters Rogatory, P & A, ¢/m 7- 


Motion of defts for issuance of certain 
pretrial orders, c/m 8-8-56. Exhibit A. 


Motion of pltff-intervenors, Eric G. Kauf- 
man, etal for interim restraining order 
and Motion for injunction, Affidavit, No- 
tice Exhibits (2), P & A, c/s 9-25-56. 


Motion of Attenhofer pltff-intervenors for 
temporary restraining order, ¢/s 9-25-56; 
Affidavit; Exhibit. 


Motion of Attenhofer, pltff-intervenors 
for Preliminary injunction c/s 9-25-56; 
Affidavit, Exhibits (2) P & A. 


Motion of plaintiff for restraining order, 
preliminary injunction; c/s 9-26-56; Mem- 
orandum. 


Date 
1956 


13 
Proceedings 


September 26: Motion of Attenhofer pltff-intervenors for 


September 26: 


October 19: 


October 29: 


October 30: 


October 30: 


October 30: 


December 21: 


1957 
January 26: 


February 13: 


February 26: 


February 26: 


February 27: 


permanent injunction, c/s 9-26-56. Affi- 
davit. 

Opinion and order on motion for injunc- 
tion by Special Master, William J. 
Hughes. 


Objections of Kaufman intervenors Frey, 
Eisman & Rosenfeld to supplemental in- 
terrogatories; P&A, c/m 10-19-56. 


Objections of Kaufman Intervenors Simer 
& Strauss, to Deft’s. supplemental inter- 
rogatories of 10-16-56. ¢/m 10-29-56. 
Objections of Attenhofer intervenors & 
Klingler intervenors to interrog. ¢/s 10- 
19-56. 

Objections of Klingler intervenors to in- 
terrog. ¢/m 10-26-56. 


Objections of Attenhofer intevenors c/m 
10-29-56. 

Objections of Attenhofer intervenors to 
supplemental interrogatories of defts. of 
12-13-56; c/m 12-21-56. 


Report to the Special Master by Atten- 
hofer Intervenors, e/m 1-25-57, Affidavit. 


Motion of Defts. to dismiss complaints of 
Intervening Stockholders for failure to 
answer interrogatories under Rule 37 (d), 
e/m 2-13-57, Memorandum. 

Motion of Attenhofer intervenors for ex- 
tension of time to answer supplemental 
interrogatories, ¢c/m 2-25-57. 


Objection of Attenhofer intervenors to 
supplemental interrogatories, ¢/m 2-25-57. 


Motion of Defts. under FRCP #34 for 
Production of Documents in possession 
of Pltff. Intervenor Pan-Holding, Inc., 
c/m 2-27-57, P & A; Exhibit (38 pgs.) 


Date 


1957 
March 1: 


March 21: 


April 2: 


April 8: 


April 8: 


May 1: 
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Proceedings 


Objections of Dr. Hugo F. Heberlein to 
supplements interrogatories, c/m 2-26- 
7. 


Motion of Deft. under Rule 37(d) to dis- 
miss Complts. of certain Intervening 
Stockholders for failure to answer inter- 
rogatories, c/m 3-21-56. Memorandum. 


Objections of Pan-Holding Inc. to sup- 
plemental interrogatories #15 & Motion 
for extension of time to answer supple- 
mental interrogatories #1 to 13 & 15 to 
19, ¢/m 3-29-57. P & A; Exhibit. 


Objections of Plaintiff-Intervenors, Jac- 
ques Legay and Mrs. Marcel Viney to 
supplemental interrogatories, ¢/m 4-8-57. 


Photostat copy of Motion of Ella Kauf- 
man for reconsideration of Ruling of Spe- 
cial Master on Motion for substitution; 
Memorandum, ec/m 7-19-56. (Original 
with Special Master). 


Motion of Intervenor Pan-Holding for 
further extension of time to serve an- 
swers to supplemental interrogatories, P 
& A, e/m 430-57. 


Motion of Defts., under Rule 34, for pro- 
duction of certain of original books of 
Pitff., I.G. Chemie, c/m 4-30-57. 


Motion of Walter Meier for leave to in- 
tervene as pltff., c/m 5-20-57; affidavit; 
P & A; Exhibit (1); app. Hogan & Hart- 
son; deposit by C. F. Reifsnyder $5.00. 


Motion of Emil Neff for leave to inter- 
vene as pltff., c/m 5-20-57; affidavit; P & 
A; Exhibit (1); app. Hogan & Hartson; 
deposit by C. F. Reifsnyder $5.00. 
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Proceedings 


Motion of Jules Ruegg for leave to in- 
tervene as pltff., c/m 5-20-57; affidavit; 
P & A; Exhibit (1); app. Hogan & Hart- 
son; deposit by C. F. Reifsnyder $5.00. 


Motion of Emil Bucher for leave to in- 
tervene as pltff., c/m 5-20-57; affidavit; 
P & A; Exhibit (1); app. Hogan & Hart- 
son; deposit by C. F. Reifsnyder $5.00. 


Motion of Albert Oetiker for leave to in- 
tervene as pltff., c/m 5-20-57; affidavit; 
P & A; Exhibit (1); app. Hogan & Hart- 
son; deposit by C. F. Reifsnyder $5.00. 


Motion of pltf to stay deft’s motion for 
discovery & motion to extend time to file 
opposition to discovery motion, c/m 5- 
22-57, memo, exhibits (3). 


Motion of Theophil Alfred Gatiker for 

leave to intervene, c/m 5-31-57, P & A, 

roy es exhibits (2); Deposit by Gatiker 
.00. 


Motion of Jean-Claude Jacquemond to 
intervene as pltff. c/m 6-457; P&A Ex- 
hibit, Affidavit, App. Hogan & Hartson; 
Deposit by Edmund L. Jones $5.00. 


Motion of Ernest Attenhofer to quash 
notice of taking depositions of defts. 
Meier, Neff, Ruegg, Oetiker & Bucher, 
c/m 6-6-57, P & A. 


Order of Special Master denying motion 
and dismissing complaint of Intervenor 
Pltfis Edward Boersma DJ #534 & Jean 
Se ae D.J. #591 dated July 15, 


Order of Special Master dismissing com- 
plaint of Intervenor pltff MMe. Marthe 
Parriaut D.J. #183 (dated July 15, 1957). 


Date 


1957 
August 20: 


November 13: 


November 13: 


November 14: 


1958 
October 1: 


1959 


February 18: 


March 9: 


March 11: 


April 20: 


April 24: 


May 19: 


August 17: 
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Proceedings 


Motion of de Rooyesteyn for leave to be 
substituted as Pltff. Intervenor, c/m 8- 
19-57. 


Motion of Attenhofer Intervenors for or- 
der staying discovery proceedings, c/m 
11-13-57, 


Motion of Kaufman intervenor to stay all 
discovery and related Pp ater be- 
tween intervenors and defts. ¢/m 11-13-57. 


Motion of Klingler intervenors for order 
staying Discovery proceedings, e/m 10- 
14-57. 


Motion of defts. to terminate reference, 
c/s 9-30-58; P & A; Exhibit A. 


Transcript of proceedings, 2-6-59, pp. 1- 
67 (Reporter—P. H. Mallon). 


Order denying defts. motion to terminate 
or modify reference. Pine, J. 


Transcript of Official Court Reporter (P. 
H. Mallon), pp. 1-36, Mar. 9, ’59. 


Certified copy of order of U.S.C.A. of 4- 
16-59 allowing appeal from interlocutory 
order of U.S.D.C. of 3-9-59 (A/N) 


Notice of appeal by defts. from order of 
March 9, 1959. Copies to John J. Wil- 
son, Edmund L. Jones, Robert E. Sher 
and James J. Bierbower. (No deposit— 
Govt.) 


Stipulation of counsel as to preparation 
of record on appeal. 


Stipulation of counsel for supplemental 
record on appeal, Letters (3); Copy of 
Order, Excerpts (2); Transcripts of hear- 
ing before Special Master (2). 


17 
Filed October 21, 1948 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 4360-48 


Socrere InTERNaTiIonALE Pour Particreations Inpustri- 
ELLES Et Commerciates §.A. (also known as IntER- 
NATIONALE [npustRIE- & HaNDELSBETEILIGUNGEN A.G.) ; 
and formerly named INTERNATIONALE GESELLSCHAFT 
Fiir Cuemiscoe Unternenmuncen A.G. (I. G. Coes- 
TE) and Socrmte IntTerRNaTIONALE Pour ENTREPRISES 
Curigues §.A. (I. G. Cuemre), A Corporation, Ad- 
dress: Basle, Switzerland, PLAINTIFF 


Vv. 


Tom C. Ciarx, Attorney General of the United States, as 
Successor to the Alien Property Custodian, Address: 
Department of Justice, and 

Wruum A. Jovian, Treasurer of the United States, 
Address: Treasury Department, DEFENDANTS 


COMPLAINT FOR RETURN OF SEIZED PROPERTY 


First Count 


1. This action arises under the Fifth Amendment io 
the Constitution of the United States and the Trading 
with the Enemy Act of October 6, 1917, as amended, 
(U. 8. C. Title 50, Appendix, Sections 1 to 38, inclusive). 
Both defendants are particularly sued under Section 9(a) 
of said Act and are required to retain the property or 
money sought herein pending the outcome of this action. 


2. Plaintiff is a corporation organized under the laws 
of the Confederation of Switzerland, has its principal 
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office at Basle, Switzerland, and is and always has been 
a citizen of Switzerland. Its name has been changed from 
Internationale Gesellschaft fiir Chemische Unternehmun- 
gen A.G., (I. G. Chemie) and Societe Internationale pour 
Entreprises Chimiques S.A. (I. G. Chemie) to Societe 
Internationale pour Participations Industrielles et Com- 
merciales 8. A. and Internationale Industrie- & Handels- 
beteiligungen A. G.; and it is now commonly sometimes 


called “INTERHANDEL”. 


3. Plaintiff is not, nor at any of the times herein speci- 
fied or material hereto has been, an enemy or ally of 
enemy! of the United States within the meaning of such 
terms under the said Trading with the Enemy Act, nor a 
nationai of a designated enemy country within the mean- 
ing of any law, executive or vesting order or governmen- 
tal regulation. 


4. On and prior to February 16, 1942, and continu- 


ously thereafter, plaintiff was and is the owner of 2,050,- 
000 shares of the Common B stock, and 455,448 shares 
of the Common A stock, of General Aniline & Film Cor- 
poration, of a value in excess of One Hundred Million 
Dollars ($100,000,000). 


5. On February 16, 1942, the Hon. Henry Morgenthau, 
Jr., as Secretary of the Treasury, issued a certain Vest- 
ing Order whereby he illegally seized the aforesaid shares 
of stock and vested the same in himself as such Secre- 
tary; that thereafter, on, to-wit, April 24, 1942, the Hon. 
Leo T. Crowley, then Alien Property Custodian and one 
of the predecessors of the defendant Clark in this action, 
issued his Vesting Order No. 5, whereby he illegally 
vested, the same shares in himself as such Alien Property 
Custodian; that on the same date, to-wit, April 24, 1942, 
the said Secretary of the Treasury, at the request of the 
then Alien Property Custodian, delivered, transferred and 
assigned said shares to the said then Alien Property 
Custodian. 
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6. That effective on, to-wit, October 15, 1946, by Ex- 
ecutive Order No. 9788, the Office of Alien Property Cus- 
todian was terminated, and all authority, rights, priv- 
ileges, powers, duties and functions vested in said Office 
or Custodian, or transferred or delegated thereto, were 
vested in and transferred and delegated to the Attorney 
General, to be administered by him, and all property and 
interests vested in and transferred to the Alien Prop- 
erty Custodian, or seized by him, and all proceeds there- 
of, were transferred to the Attorney General; and that, 
pursuant to said Executive Order, said shares are now 
in the possession of one of the defendants in this action, 
namely, Hon. Tom C. Clark, Attorney General of the 
United States, as the successor to the Alien Property 
Custodian, but they are held illegally by him. 


7. That said shares of stock were seized and vested 
and are being held without warrant of law and in viola- 


tion of the Constitution of the United States, and without 
the consent of the plaintiff. 


8. On or about February 1, 1943, and also on or about 
June 2, 1948, plaintiff duly filed with the defendant Clark 
Notices of Claim under oath, with respect to the afore- 
said shares of stock, in the form and containing the par- 
ticulars required by the Alien Property Custodian or by 
the defendant Clark as his successor. 


9. Defendant Clark is retaining the aforesaid shares 
of stock, owned by and belonging to the plaintiff, without 
warrant of law and in violation of the Constitution of 
the United States, and they should be returned to the 
plaintiff as the sole owner thereof. 


10. The defendant, William A. Julian, Treasurer of 
the United States, is sued as a defendant in this Count 
by virtue of the provisions of Section 9(a) of the said 
Trading with the Enemy Act, because cash dividends 
which have been received by the defendant Clark and 
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his predecessor Custodians upon the shares of stock de- 
scribed herein are on deposit with and in the possession 
of the defendant Julian in an account in the United 
States Treasury in the name of the defendant Clark, and 
are wrongfully and illegally held by the said defendant 
Julian. 

WHEREFORE, plaintiff demands: 

(1) Judgment that it is entitled to the return and im- 


mediate possession of the shares of stock described in 
the 4th paragraph hereof. 


(2) Judgment that the defendants, respectively, account 
for and deliver and transfer said shares of stock to the 
plaintiff, together with all dividends (including stock of 
the plaintiff corporation) and avails thereof and all right, 
title and interest therein. 


(3) Judgment for the costs of this action. 
Second Count 


1-3. Plaintiff incorporates into and makes a part of 
this count the averments contained in the first, second and 
third paragraphs of the first count of this Complaint. 


4. On and prior to February 15, 1943, and continuously 
thereafter, plaintiff was and is the owner of 176 shares 
of the Common A stock of General Aniline & Film Cor- 
poration, of a value in excess of Thirty-five Thousand 
Dollars ($35,000.00). 


5. On February 15, 1943, Hon. James E. Markham, as 
Alien Property Custodian, and the predecessor of the 
defendant Clark in this action, issued his Vesting Order 
No. 907, whereby he illegally seized the aforesaid shares 
of stock and vested the same in himself as such Cus- 
todian. 


6. That effective on, to-wit, October 15, 1946, by Ex- 
ecutive Order No. 9788, the Office of Alien Property Cus- 
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todian was terminated, and all authority, rights, priv- 
ileges, powers, duties and functions vested in said Office 
or Custodian, or transferred or delegated thereto, were 
vested in and transferred and delegated to the Attorney 
General, to be administered by him, and all property and 
interests vested in and transferred to the Alien Property 
Custodian, or seized by him, and all proceeds thereof, were 
transferred to the Attorney General; and that, pursuant 
to said Executive Order, said shares are now in the pos- 
session of one of the defendants in this action, namely, 
Hon. Tom C. Clark, Attorney General of the United 
States, as the successor to the Alien Property Custodian, 
but they are held illegally by him. 


7. That said shares of stock were seized and vested 
and are being held without warrant of law and in viola- 
tion of the Constitution of the United States, and with- 
out the consent of the plaintiff. 


8. On or about June 2, 1948, plaintiff duly filed with 
the defendant Clark a Notice of Claim under oath, with 
respect to the aforesaid shares of stock, in the form and 
containing the particulars required by the Alien Property 
Custodian or by the defendant Clark as his successor. 


9. Defendant Clark is retaining the aforesaid shares 
of stock, owned by and belonging to the plaintiff, with- 
out warrant of law and in violation of the Constitution 
of the United States, and they should be returned to the 
plaintiff as the sole owner thereof. 


10. The defendant, William A. Julian, Treasurer of 
the United States, is sued as a defendant in this count 
by virtue of the provisions of Section 9(a) of the said 
Trading with the Enemy Act, because cash dividends 
which have been received by the defendant Clark and his 
predecessor Custodians upon the shares of stock described 
herein are on deposit with and in the possession of the 
defendant Julian in an account in the United States 
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Treasury in the name of the defendant Clark, and are 
wrongfully and illegally held by the said defendant Julian. 


WHEREFORE, plaintiff demands: 


(1) Judgment that it is entitled to the return and im- 
mediate possession of the shares of stock described in the 
4th paragraph hereof. 


(2) Judgment that the defendants, respectively, account 
for and deliver and transfer said shares of stock to the 
plaintiff, together with all dividends (including stock of 
the plaintiff corporation) and avails thereof and all right, 
title and interest therein. 


(3) Judgment for the costs of this action. 
Third Count 


1-3. Plaintiff incorporates into and makes a part of 
this count the averments contained in the first, second 
and third paragraphs of the first count of this Complaint. 


4. On June 24, 1946, Hon. James E. Markham, as Alien 
Property Custodian, and the predecessor of the defend- 
ant Clark in this action, issued his Vesting Order No. 
6718, whereby he illegally seized the sum of Nine Hun- 
dred Seventy-five Thousand, Two Hundred Forty-four 
Dollars and Seventy Cents ($975,244.70), comprising the 
aggregate of balances to the credit of four certain ac- 
counts in the name of and belonging to the plaintiff in 
the banks and for the amounts hereinafter more fully 
described, and the said Markham vested the same in 
himself as such Custodian. The names of said banks and 
the dollar balances to the credit of plaintiff’s accounts 
therein are respectively stated as follows: 


Bank of the Manhattan Co. $ 182,092.90 
Irving Trust Co. 186,302.08 
Credit Suisse, New York Agency 288,669.07 
Swiss Bank Corp., New York Agency 318,180.65 


Total $ 975,244.70 
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5. At all times on and prior to June 24, 1946, and 
continuously thereafter, plaintiff was and is the owner of 
the aforementioned moneys, funds and credits in said 
accounts and the only one entitled to the proceeds thereof. 


6. That effective on, to-wit, October 15, 1946, by Ex- 
ecutive Order No. 9788, the Office of Alien Property Cus- 
todian was terminated, and all authority, rights, priv- 
ileges, powers, duties and functions vested in said Office 
or Custodian, or transferred or delegated thereto, were 
vested in and transferred and delegated to the Attorney 
General, to be administered by him, and all property and 
interests vested in and transferred to the Alien Property 
Custodian, or seized by him, and all proceeds thereof, were 
transferred to the Attorney General; and that, pursuant 
to said Executive Order, said sum of money is now held 
by one of the defendants in this action, namely, Hon. Tom 
C. Clark, Attorney General of the United States, as the 
successor to the Alien Property Custodian, and is de- 
posited with and in the possession of the other defendant, 
William A. Julian, Treasurer of the United States, in 
an account in the United States Treasury in the name 
of the defendant Clark, but is held illegally by both de- 
fendants. The defendant Julian, as Treasurer, is sued 
herein by virtue of the provisions of Section 9(a) of the 
Trading with the Enemy Act. 


7. That said bank accounts and the moneys, funds and 
eredits thereof were seized and vested and are being held 
without warrant of law and in violation of the Constitu- 
tion of the United States, and without the consent of the 
plaintiff. 

8. On or about June 2, 1948, plaintiff duly filed with 
the defendant Clark a Notice of Claim under oath, with 
respect to the aforesaid sum of Nine Hundred Seventy- 
five Thousand, Two Hundred Forty-four Dollars and Sev- 
enty Cents ($975,244.70), in the form and containing the 
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particulars required by the Alien Property Custodian or 
by the defendant Clark as his successor. 


9. Defendants are retaining the aforesaid sum of 
money, owned by and belonging to the plaintiff, without 
warrant of law and in violation of the Constitution of 
the United States, and it should be returned to the plain- 
tiff as the sole owner thereof. 


WHEREFORE, plaintiff demands: 


(1) Judgment that it is entitled to the return and im- 
mediate possession of the sum of Nine Hundred Seventy- 
five Thousand, Two Hundred Forty-four Dollars and Sev- 
enty Cents ($975,244.70). 


(2) Judgment that the defendants account for and de- 
liver and pay over said sum of money to the plaintiff, 
together with all increment thereon, as well as interest 
upon said sum at the rate of six per centum (6%) per 


annum from June 24, 1946, and all right, title and interest 
therein. 


(3) Judgment for the costs of this action. 


Fourth Count 


1-3. Plaintiff incorporates into and makes a part of 
this count the averments contained in the first, second 
and third paragraphs of the first count of this Complaint. 


4. On June 26, 1946, Hon. James E. Markham, as Alien 
Property Custodian, and the predecessor of the defend- 
ant Clark in this action, issued his Vesting Order No. 6767, 
whereby he illegally seized moneys, funds and credits in 
a certain account in the Bank of the Manhattan Com- 
pany, New York City, N. Y., more fully described in said 
Vesting Order, and vested the same in himself as such 
Custodian. Plaintiff is informed and believes and there- 
fore avers that the amount so seized and vested is not 
less than Three Hundred Hight Thousand, Seven Hun- 
dred Fifty Dollars ($308,750.00). 
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5. At all times on and prior to June 26, 1946, and 
continuously thereafter, plaintiff was and is the owner of 
the aforementioned moneys, funds and credits in said 
account and the only one entitled to the proceeds thereof. 


6. That effective on, to-wit, October 15, 1946, by Ex- 
ecutive Order No. 9788, the Office of Alien Property Cus- 
todian was terminated, and all authority, rights, priv- 
ileges, powers, duties and functions vested in said Office 
or Custodian, or transferred or delegated thereto, were 
vested in and transferred and delegated to the Attorney 
General, to be administered by him, and all property and 
interests vested in and transferred to the Alien Prop- 
erty Custodian, or seized by him, and all proceeds thereof, 
were transferred to the Attorney General; and that, pur- 
suant to said Executive Order, said sum of money is 
now held by one of the defendants in this action, namely, 
Hon. Tom C. Clark, Attorney General of the United 
States, as the successor to the Alien Property Custodian, 


and is deposited with and in the possession of the other 
defendant, William A. Julian, Treasurer of the United 
States, in an account in the United States Treasury in 
the name of the defendant Clark, but is held illegally by 
both defendants. The defendant Julian, as Treasurer, 
is sued herein by virtue of the provisions of Section 9(a) 
of the Trading with the Enemy Act. 


7. That the aforesaid moneys, funds and credits were 
seized and vested and are being held without warrant of 
law and in violation of the Constitution of the United 
States, and without the consent of the plaintiff. 


8. On or about June 2, 1948, plaintiff duly filed with 
the defendant Clark a Notice of Claim under oath, with 
respect to the aforesaid sum of, to-wit, Three Hundred 
Eight Thousand, Seven Hundred Fifty Dollars ($308,- 
750.00), in the form and containing the particulars re- 
quired by the Alien Property Custodian or by the defend- 
ant Clark as his successor. 
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9. Defendants are retaining the aforesaid sum of 
money, owned by and belonging to the plaintiff, without 
warrant of law and in violation of the Constitution of the 
United States, and it should be returned to the plaintiff 
as the sole owner thereof. 


WHEREFORE, plaintiff demands: 


(1) Judgment that it is entitled to the return and im- 
mediate possession of the sum of Three Hundred Hight 
Thousand, Seven Hundred Fifty Dollars ($308,750.00). 


(2) Judgment that the defendants account for and de- 
liver and pay over said sum of money to the plaintiff, 
together with all increment thereon, as well as interest 
upon said sum at the rate of six per centum (6%) per 
annum from June 26, 1946, and al! right, title and in- 
terest therein. 


(3) Judgment for the costs of this action. 


Fifth Count 


1-3. Plaintiff incorporates into and makes a part of 
this count the averments contained in the first, second 
and third paragraphs of the first count of this Complaint. 

4. On June 26, 1946, Hon. James EB. Markham, as 
Alien Property Custodian, and the predecessor of the 
defendant Clark in this action, issued his Vesting Order 
No. 6768, whereby he illegally seized the sum of Four 
Hundred Two Thousand, Four Hundred Twelve Dollars 
and Fifty Cents ($402,412.50), comprising moneys, funds 
and credits in a certain account in The National City 
Bank of New York, New York City, N. Y., more fully 
described in said Vesting Order, and vested the same in 
himself as such Custodian. 


5. At all times on and prior to June 26, 1946, and 
continuously thereafter, plaintiff was and is the owner of 
the aforementioned moneys, funds and credits in said 
account and the only one entitled to the proceeds thereof. 
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6. That effective on, to-wit, October 15, 1946, by Ex- 
ecutive Order No. 9788, the Office of Alien Property Cus- 
todian was terminated, and all authority, rights, priv- 
ileges, powers, duties and functions vested in said Office 
or Custodian, or transferred or delegated thereto, were 
vested in and transferred and delegated to the Attorney 
General, to be administered by him, and all property and 
interests vested in and transferred to the Alien Prop- 
erty Custodian, or seized by him, and all proceeds thereof, 
were transferred to the Attorney General; and that, pur- 
suant to said Executive Order, said sum of money is now 
held by one of the defendants in this action, namely, Hon. 
Yom C. Clark, Attorney General of the United States, as 
the successor to the Alien Property Custodian, and is 
deposited with and in the possession of the other defend- 
ant, William A. Julian, Treasurer of the United States, 
in an account in the United States Treasury in the name 
of the defendant Clark, but is held illegally by both 
defendants. The defendant Julian, as Treasurer, is sued 
herein by virtue of the provisions of Section 9(a) of the 
Trading with the Enemy Act. 


7. That the aforesaid moneys, funds and credits were 
seized and vested and are being held without warrant of 
law and in violation of the Constitution of the United 
States, and without the consent of the plaintiff. 


8. On or about June 2, 1948, plaintiff duly filed with 
the defendant Clark a Notice of Claim under oath, with 
respect to the aforesaid sum of Four Hundred Two Thou- 
sand, Four Hundred Twelve Dollars and Fifty Cents 
($402,412.50), in the form and containing the particulars 
required by the Alien Property Custodian or by the de- 
fendant Clark as his successor. 


9. Defendants are retaining the aforesaid sum of 
money, owned by and belonging to the plaintiff, without 
warrant of law and in violation of the Constitution of the 
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United States, and it should be returned to the plaintiff 
as the sole owner thereof. 


WHEREFORE, plaintiff demands: 


(1) Judgment that it is entitled to the return and im- 
mediate possession of the sum of Four Hundred Two 
Thousand, Four Hundred Twelve Dollars and Fifty Cents 
($402,412.50). 


(2) Judgment that the defendants account for and de- 
liver and pay over said sum of money to the plaintiff, to- 
gether with all increment thereon, as well as interest upon 
said sum at the rate of six per centum (6%) per annum 
from June 26, 1946, and all right, title and interest therein. 


(3) Judgment for the costs of this action. 


Siath Count 


1-3. Plaintiff incorporates into and makes a part of 


this count the averments contained in the first, second 
and third paragraphs of the first count of this Complaint. 


4. On June 26, 1946, Hon. James E. Markham, as 
Aiien Property Custodian, and the predecessor of the 
defendant Clark in this action, issued his Vesting Order 
No. 6769, whereby he illegally seized the sum of Forty- 
seven Thousand, One Hundred Twenty-five Dollars ($47,- 
125.00), comprising moneys, funds and credits in a cer- 
tain account in The National City Bank of New York, 
New York City, N. Y., more fully described in said Vest- 
ing Order, and vested the same in himself as such Cus- 
todian. 


5. At all times on and prior to June 26, 1946, and 
continuously thereafter, plaintiff was and is the owner of 
the aforementioned moneys, funds and credits in said 
account and the only one entitled to the proceeds thereof. 


6. That effective on, to-wit, October 15, 1946, by Ex- 
ecutive Order No. 9788, the Office of Alien Property Cus- 
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todian was terminated, and all authority, rights, priv- 
ileges, powers, duties and functions vested in said Office 
or Custodian, or transferred or delegated thereto, were 
vested in and transferred and delegated to the Attorney 
General, to be administered by him, and all property and 
interests vested in and transferred to the Alien Prop- 
erty Custodian, or seized by him, and all proceeds thereof, 
were transferred to the Attorney General; and that, pur- 
suant to said Executive Order, said sum of money is now 
held by one of the defendants in this action, namely, Hon. 
Tom C. Clark, Attorney General of the United States, 
as the successor to the Alien Property Custodian, and is 
deposited with and in the possession of the other defend- 
ant, William A. Julian, Treasurer of the United States, 
in an account in the United States Treasury in the name 
of the defendant Clark, but is held illegally by both de- 
fendants. The defendant Julian, as Treasurer, is sued 
herein by virtue of the provisions of Section 9(a) of the 
Trading with the Enemy Act. 


7. That the aforesaid moneys, funds and credits were 
seized and vested and are being held without warrant of 
law and in violation of the Constitution of the United 
States, and without the consent of the plaintiff. 


8. On or about June 2, 1948, plaintiff duly filed with 
the defendant Clark a Notice of Claim under oath, with 
respect to the aforesaid sum of Forty-seven Thousand, 
One Hundred Twenty-five Dollars ($47,125.00), in the 
form and containing the particulars required by the 
Alien Property Custodian or by the defendant Clark as 
his successor. 


9. Defendants are retaining the aforesaid sum of 
money, owned by and belonging to the plaintiff, without 
warrant of law and in violation of the Constitution of the 
United States, and it should be returned to the plaintiff 
as the sole owner thereof. 
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WHEREFORE, plaintiff demands: 


(1) Judgment that it is entitled to the return and im- 
mediate possession of the sum of Forty-seven Thousand, 
One Hundred Twenty-five Dollars ($47,125.00). 


(2) Judgment that the defendants account for and de- 
liver and pay over said sum of money to the plaintiff, to- 
gether with all increment thereon, as well as interest 
upon said sum at the rate of six per centum (6%) per 
annum from June 26, 1946, and all right, title and inter- 
est therein. 


(3) Judgment for the costs of this action. 


Seventh Count 


1-3. Plaintiff incorporates into and makes a part of 
this count the averments contained in the first, second 
and third paragraphs of the first count of this Complaint. 


4. On October 14, 1946, Hon. James E. Markham, as 
Alien Property Custodian, and the predecessor of the 
defendant Clark in this action, issued his Supplementary 
Vesting Order No. 7874, whereby he illegally undertook 
to seize and vest in himself as such Custodian the sum 
of One Hundred Eight Thousand, Seven Hundred Fifty 
Dollars ($108,750.00), comprising moneys, funds and cred- 
its in a certain account in the Chase National Bank of the 
City of New York, N. Y., more fully described in said 
Vesting Order. 


5. That effective on, to-wit, October 15, 1946, by Ex- 
ecutive Order No. 9788, the Office of Alien Property Cus- 
todian was terminated, and all authority, rights, priv- 
ileges, powers, duties and functions vested in said Office 
or Custodian, or transferred or delegated thereto, were 
vested in and transferred and delegated to the Attorney 
General, to be administered by him, and all property 
and interests vested in and transferred to the Alien Prop- 
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erty Custodian, or seized by him, and all proceeds thereof, 
were transferred to the Attorney General. 


6. On February 16, 1948, one of the defendants, name- 
ly, Hon. Tom C. Clark, Attorney General of the United 
States, as the successor to the Alien Property Custodian, 
issued an amendment to said Vesting Order No. 7874, 
and pursuant thereto and to the aforesaid Executive Or- 
der, the defendant Clark illegally seized the said sum of 
One Hundred Eight Thousand, Seven Hundred Fifty Dol- 
lars ($108,750.00), comprising the moneys, funds and cred- 
its described in paragraph 4 of this count and more fully 
described in said Vesting Order; and said sum of money 
is now held by the defendant Clark, and is deposited with 
and in the possession of the other defendant, William A. 
Julian, Treasurer of the United States, in an account in 
the United States Treasury in the name of the defend- 
ant Clark, but is held wrongfully and illegally by both 
defendants. The defendant Julian, as Treasurer, is sued 


herein by virtue of the provisions of Section 9(a) of the 
Trading with the Enemy Act. 


7. At all times on and prior to October 14, 1946, and 
continuously thereafter to the present date, plaintiff was 
and is the owner of the aforementioned moneys, funds 
and credits in said account and the only one entitled to 
the proceeds thereof. 


8. That the aforesaid moneys, funds and credits were 
seized and vested and are being held without warrant of 
law and in violation of the Constitution of the United 
States, and without the consent of the plaintiff. 


9. On or about June 2, 1948, plaintiff duly filed with 
the defendant Clark a Notice of Claim under oath, with 
respect to the aforesaid sum of One Hundred Eight 
Thousand, Seven Hundred Fifty Dollars ($108,750.00), in 
the form and containing the particulars required by the 
Alien Property Custodian or by the defendant Clark as 
his successor. 
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40. Defendants are retaining the aforesaid sum of 
money, owned by and belonging to the plaintiff, without 
warrant of law and in violation of the Constitution of 
the United States, and it should be returned to the plain- 
tiff as the sole owner thereof. 


WHEREFORE, plaintiff demands: 


(1) Judgment that it is entitled to the return and im- 
mediate possession of the sum of One Hundred Hight 
Thousand, Seven Hundred Fifty Dollars ($108,750.00). 


(2) Judgment that the defendants account for and de- 
liver and pay over said sum of money to the plaintiff, 
together with all increment thereon, as well as interest 
upon said sum at the rate of six per centum (6%) per 
annum from October 14, 1946, and all right, title and 
interest therein. 
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(3) Judgment for the costs of this action. 


Societe Internationale Pour Participations 
Industrielles Et Commerciales S. A. (Also 
known as Internationale Industrie- & Han- 
delsbeteiligungen A. G.); and formerly 
named Internationale Gesellschaft Fiir 
Chemische Unternehmungen, A. G., (I. G. 
Chemie), and Societe Internationale Pour 
Entreprises Chimiques §. A. (I. G. Chemie) 


By John J. Wilson, Its Attorney 


Whiteford, Hart, Carmody & Wilson 


By John J. Wilson 
Attorneys for Plaintiff 
Address: 815-15th Street, N. W. 
Washington, D. C. 


DISTRICT OF COLUMBIA, SS: 


I, WALTER GERMANN, Manager of the corporation 
named as plaintiff in the above entitled civil action, do 
solemnly swear that I have read the foregoing complaint 
and know the contents thereof; and that I verily believe 
the statements made in said complaint to be true. 


/8/ Walter Germann 
Walter Germann 


[Sworn to October 21, 1948.] 
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Filed January 26, 1950 


ANSWER AMENDED IN ACCORDANCE WITH 
ORDERS OF THE COURT 


The defendants J. Howard McGrath, Attorney General, 
as suecessor to the Alien Property Custodian, and 
Georgia Neese Clark, Treasurer of the United States, 
for their answer to the complaint herein: 


Deny each and every allegation contained in the 
counts and paragraphs of the complaint (and not merely 
the allegations of paragraphs which are in their entirety 
expressly denied below), except those paragraphs or 
allegations as are hereinafter expressly, and not by im- 
plication, admitted. 


With respect to the specific counts and paragraphs of 
the complaint, the defendants: 


First Count 


1. Admit that the action purports to be brought and 
the jurisdiction of the court is invoked under the Fifth 
Amendment to the Constitution of the United States and 
the Trading with the Enemy Act, as amended (U. S. 
Code, Title 50, Appendix, Section 1, et seg.), and particu- 
larly Section 9(a) thereof. 


2. Admit, on information and belief, that the plaintiff 
is a corporation organized under the laws of Switzerland 
and that its name has been changed from Internationale 
Gesellschaft fir Chemische Unternehmungen AG. (LG. 
Chemie), and Societe Internationale pour Enterprises 
Chimiques S.A. (IG. Chemie), to Societe Internationale 
pour Participations Industrielles et Commerciales S.A. 
and Internationale Industrie. & Handelsbeteiligungen 
A.G.; and it is now commonly sometimes called “Inter- 
handel’’. 
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3. Deny the allegations of Paragraph 3. 


4. Admit, on information and belief, that 2,050,000 
shares of the Common B stock, and 455,448 shares of the 
Common A stock of General Aniline & Film Corporation 
may have a value in excess of One Hundred Million Dol- 
lars ($100,000,000.00). 


5. Admit that on February 16, 1942, the Secretary of 
the Treasury executed and issued a Vesting Order where- 
by, inter alia, shares of General Aniline & Film Corpora- 
tion of the description and number referred to in Para- 
graph 4, First Count, supra, were vested under the Trad- 
ing with the Enemy Act and Executive Orders and regu- 
lations issued thereunder. Said Vesting Order is filed 
with and published in the Federal Register (7 F.R. 1046). 
A certified copy thereof is attached hereto as Exhibit A 
and by this reference is incorporated herein. 


Admit that on April 24, 1942, the Alien Property Cus- 
todian executed and issued Vesting Order No. 5, whereby 
the shares of stock of General Aniline & Film Corpora- 
tion covered by the aforementioned Vesting Order issued 
by the Secretary of the Treasury on February 16, 1942, 
were vested, under the Trading with the Enemy Act and 
Executive Orders and regulations issued thereunder. Said 
Vesting Order No. 5 is filed with and published in the 
Federal Register (7 F.R. 3148). A certified copy thereof 
is attached hereto as Exhibit B and by this reference is 
incorporated herein. 


Admit that pursuant to said Vesting Order No. 5 the 
Secretary of the Treasury delivered, transferred and 
assigned to the Alien Property Custodian, inter alia, 
shares of stock of General Aniline & Film Corporation 
of the description and number referred to in Paragraph 
4, First Count, supra 


6. Admit that by virtue of Executive Order No. 9788, 
dated October 14, 1946, and effective October 15, 1946, 
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fled with and published in the Federal Register (11 
FR, 11981, error corrected 11 FR. 12123), the Office of 
Alien Property Custodian was terminated and the At- 
torney General became the successor to the Alien Prop- 
erty Custodian. 


Admit that pursuant to said Executive Order shares of 
stock of the General Aniline & Film Corporation of the 
description and number referred to in Paragraph 4, First 
Count, supra, and vested under the aforementioned Vest- 
ing Order of February 16, 1942, and under the afore- 
mentioned Vesting Order No. 5, were transferred to and 
are now in the possession of the defendant J. Howard 
McGrath, Attorney General, as successor to the Alien 
Property Custodian. 


7. Admit that shares of stock of the description and 
number referred to in Paragraph 4, First Count, supra, 
and vested under the Vesting Order of February 16, 1942, 
and under Vesting Order No. 5, were seized, vested and 
are being held without the consent of the plaintiff. 


8. Admit that on or about February 1, 1943, the plain- 
tiff filed with the then Office of Alien Property Custodian 
a document under oath, in the form required by the Alien 
Property Custodian, entitled “Notice of Claim for Return 
of Property” with respect to 455,448 shares of the A 
stock and 2,050,000 shares of the B stock of the General 
Aniline & Film Corporation and all dividends and incre- 
ment on said shares, vested under Vesting Order No. 5. 


Admit that on or about June 2, 1948, the plaintiff filed 
with the predecessor of the defendant J. Howard Mc- 
Grath, Attorney General, as successor to the Alien Prop- 
erty Custodian, a document under oath, in the form 
required by the predecessor of the defendant J. Howard 
McGrath, entitled ‘‘Notice of Claim for Return of Prop- 
erty’? with respect to the aforesaid stock, dividends and 
increment. 
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9. Deny the allegations of Paragraph 9. 


10. Admit that plaintiff purports to sue the defendant 
Georgia Neese Clark, Treasurer of the United States, 
under Section 9(a) of the Trading with the Enemy Act, 
’ and that cash dividends received by the defendant J. 
' Howard McGrath, Attorney General, as successor to the 
Alien Property Custodian, and his predecessors as Alien 
Property Custodian on the shares of stock vested by 
Vesting Order No. 5 are on deposit with defendant Clark 
| in an account in the United States Treasury in the name 
| of J. Howard McGrath, Attorney General, as successor 
to the Alien Property Custodian. 


Second Count 


1-3. The defendants repeat the allegations and denials 
| of their answer made in Paragraphs 1 to 3, First Count, 
supra. 


4. Admit, on information and belief, that 176 shares 
of the Common A stock of General Aniline & Film Cor- 
poration may have a value in excess of Thirty-five Thou- 
sand Dollars ($35,000.00). 


5. Admit that on February 15, 1943, the Alien Prop- 
. erty Custodian executed and issued Vesting Order No. 
907, whereby, inter alia, 176 shares of the Common A 
stock of the General Aniline & Film Corporation were 
vested under the Trading with the Enemy Act and 
: Executive Orders and regulations issued thereunder. 
| Said Vesting Order is filed with and published in the 

Federal Register (8 F.R. 2453). <A certified copy there- 
: of is attached hereto as Exhibit C and by this reference 
is incorporated herein. 


6. Admit that by virtue of Executive Order No. 9788, 
dated October 14, 1946, and effective October 15, 1946, 
filed with and published in the Federal Register (11 
F.R. 11981, error corrected 11 F.R. 12123), the Office of 
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Alien Property Custodian was terminated and the Attor- 
ney General became the successor to the Alien Property 
Custodian. 


Admit that pursuant to said Executive Order shares of 
stock of the description and number referred to in Para- 
graph 4, Second Count, supra, and vested under Vesting 
Order No. 907, were transferred to the predecessor of 
and are now in the possession of the defendant J. How- 
ard McGrath, Attorney General, as successor to the Alien 
Property Custodian. 


7. Admit that the shares of stock of the description 
and number referred to in Paragraph 4, Second Count, 
supra, and vested under Vesting Order No. 907, were 
seized, vested and are being held without the consent of 
the plaintiff. 


8 Admit that on or about June 2, 1948, the plaintiff 
filed with the predecessor of the defendant J. Howard 
McGrath, Attorney General, as successor to the Alien 
Property Custodian, a document under oath, in the form 
required by the predecessor of the defendant J. Howard 
McGrath, entitled “Notice of Claim for Return of Prop- 
erty” with respect to 176 shares of the A stock of the 
General Aniline & Film Corporation and all dividends 
and increment on said shares, vested under Vesting 
Order No. 907. 


9. Deny the allegations of Paragraph 9. 


10.. Admit that plaintiff purports to sue the defendant 
Georgia Neese Clark, Treasurer of the United States, 
under Section 9(a) of the Trading with the Enemy Act, 
and that cash dividends received by the defendant J. 
Howard McGrath, Attorney General, as successor to the 
Alien Property Custodian, and his predecessors as Alien 
Property Custodian on the shares of stock vested by 
Vesting Order No. 907 are on deposit with defendant 
Clark in an account in the United States Treasury in 
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the name of the defendant J. Howard McGrath, Attor- 
ney General, as successor to the Alien Property Cus- 
todian. 

Third Count 


1-3. The defendants repeat the allegations and denials 
of their answer made in Paragraphs 1 to 3, First Count, 
supra. 


4. Admit that on June 24, 1946, the Alien Property 
Custodian executed and issued Vesting Order No. 6718 
whereby certain debts or other obligations arising out of 
current accounts entitled “Internationale Gesellschaft 
fuer Chemische Unternehmungen A.G.” at the Bank of 
the Manhattan Company, the Irving Trust Company, the 
Credit Suisse, New York Agency, and the Swiss Bank 
Corporation, New York Agency, were vested under the 
Trading with the Enemy Act and Executive Orders and 
regulations issued thereunder, and that pursuant to said 
Vesting Order the Alien Property Custodian was paid 
the sum of Nine Hundred Seventy-Four Thousand, 
Three Hundred Thirteen Dollars and Eighty-Seven Cents 
($974,313.87). The sums received from said banks are 
respectively: 


Bank of the Manhattan Company $182,089.90 
Irving Trust Company 186,300.08 
Credit Suisse, New York Agency 288,179.07 
Swiss Bank Corporation. New York Agency 317,744.82 


$974,313.87 


Said Vesting Order No. 6718 is filed with and pub- 
lished in the Federal Register (11 F.R. 7643). A certi- 
fied copy thereof is attached hereto as Exhibit D and 
by this reference is incorporated herein. 


5. Deny the allegations of Paragraph 5. 


6. Admit that by virtue of Executive Order No. 9788, 
dated October 14, 1946, and effective October 15, 1946, 
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filed with and published in the Federal Register (11 
FR. 11981, error corrected 11 FR. 12123), the Office of 
Alien Property Custodian was terminated and the At- 
torney General became the successor to the Alien Prop- 
erty Custodian. 


Admit that pursuant to said Executive Order the afore- 
mentioned sum of money paid to the Alien Property Cus- 
todian pursuant to Vesting Order No. 6718 was trans- 
ferred to the predecessor of the defendant J. Howard 
McGrath, Attorney General, as successor to the Alien 
Property Custodian, and is on deposit with defendant 
Georgia Neese Clark, Treasurer of the United States, 
in an account in the United States Treasury in the name 
of the defendant McGrath, as successor to the Alien 
Property Custodian. 


Admit that the action purports to be brought against 
the defendant Clark, as Treasurer, under Section 9(a) 
of the Trading with the Enemy Act. 


7. Admit that the aforementioned sum of money was 
seized, vested and is being held without the consent of 
the plaintiff. 


8 ‘Admit that on or about June 2, 1948, the plaintiff 
filed with the predecessor of the defendant J. Howard 
McGrath, Attorney General, as successor to the Alien 
Property Custodian, a document under oath, in the form 
required by the predecessor of the defendant, J. Howard 
McGrath, entitled “Notice of Claim for Return of Prop- 
erty’? with respect to $975,244.70, alleged to have been 
vested under Vesting Order No. 6718. 


9. Deny the allegations of Paragraph 9. 


Fourth Coumt 


1-3. The defendants repeat the allegations and denials 
of their answer made in paragraphs 1 to 3, First Count, 
supra, 
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4. Admit that on June 26, 1946, the Alien Property 
Custodian executed and issued Supplemental Vesting 
Order No. 6767, whereby a certain debt or other obliga- 
tion arising out of a current account entitled “N. V. 
Maatschappij voor Industrie en Handelsbelangen” at the 
Bank of the Manhattan Company was vested under the 
Trading with the Enemy Act and Executive Orders and 
regulations issued thereunder, and that pursuant to said 
Vesting Order the Alien Property Custodian was paid 
the sum of Two Hundred Forty-Two Thousand, Seven 
Hundred Thirty-Six Dollars and Nineteen Cents ($242,- 
736.19). 


Said Supplemental Vesting Order No. 6767 is filed 
with and published in the Federal Register (11 F.R. 
7733). A certified copy thereof is attached hereto as 
Exhibit E and by this reference is incorporated herein. 


5. Deny the allegations of Paragraph 5. 


6. Admit that by virtue of Executive Order No. 9788, 
dated October 14, 1946, and effective October 15, 1946, 
filed with and published in the Federal Register (11 F.R. 
11981, error corrected 11 F.R. 12123), the Office of Alien 
Property Custodian was terminated and the Attorney 
General became the successor to the Alien Property 
Custodian. 


Admit that pursuant to said Executive Order the afore- 
mentioned sum of money paid to the Alien Property 
Custodian pursuant to Supplemental Vesting Order No. 
6767, was transferred to the predecessor of the defend- 
ant J. Howard McGrath, Attorney General, as successor 
to the Alien Property Custodian, and is on deposit with 
defendant Georgia Neese Clark, Treasurer of the United 
States, in an account in the United States Treasury in 
the name of the defendant McGrath as successor to the 
Alien Property Custodian. 
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Admit that the action purports to be brought against 
the defendant Clark, as Treasurer, under Section 9(a) 
of the Trading with the Enemy Act. 


7. Admit that the aforementioned sum of money was 
seized, vested and is being held without the consent of 
the plaintiff. 


8. Admit that on or about June 2, 1948, the plaintiff 
filed with the predecessor of the defendant J. Howard 
McGrath, Attorney General, as successor to the Alien 
Property Custodian, a document under oath, in the form 
required by the predecessor of the defendant J. Howard 
McGrath, entitled ‘‘Notice of Claim for Return of Prop- 
erty’? with respect to $308,750.00, alleged to have been 
vested under Supplemental Vesting Order No. 6767. 


9. Deny the allegations of Paragraph 9. 


Fifth Count 


1-3. The defendants repeat the allegations and denials 
of their answer made in Paragraphs 1 to 3, First Count, 
supra. 


4. Admit that on June 26, 1946, the Alien Property 
Custodian executed and issued Supplemental Vesting 
Order No. 6768, whereby a certain debt or other obliga- 
tion of General Aniline & Film Corporation for the pay- 
ment of which said Corporation deposited $402,412.50 
with the National City Bank of New York, in a trust 
account at the said bank, entitled 


General Aniline & Film Corporation, in trust for the 
owners of 900,000 shares of Common B stock of 
General Aniline & Film Corporation, registered in 
the names of Chemo Maatschappij voor Chemische 
Ondernemingen, Amsterdam, Holland and N. V. 
Maatschappij voor Industrie en Handelsbelangen, 
Amsterdam, Holland. 


was vested under the Trading with the Enemy Act and 
Executive Orders and regulations issued thereunder; 
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and that pursuant to said Vesting Order, the Alien 
Property Custodian was paid the sum of Four Hundred 
Two Thousand, Four Hundred Twelve Dollars and Fifty 
Cents ($402,412.50). 


Said Supplemental Vesting Order No. 6768 is filed with 
and published in the Federal Register (11 F.R. 7733). A 
certified copy thereof is attached hereto as Exhibit F and 
by this reference is incorporated herein. 


5. Deny the allegations of Paragraph 5. 


6. Admit that by virtue of Executive Order No. 9788, 
dated October 14, 1946, and effective October 15, 1946, 
filed with and published in the Federal Register (11 F.R. 
11981, error corrected 11 F.R. 12123), the Office of Alien 
Property Custodian was terminated and the Attorney 
General became the successor to the Alien Property 
Custodian. 


Admit that pursuant to said Executive Order the afore- 
mentioned sum of money paid to the Alien Property 
Custodian pursuant to Supplemental Vesting Order No. 
6768, was transferred to the predecessor of the defend- 
ant J. Howard McGrath, Attorney General, as successor 
to the Alien Property Custodian, and is on deposit with 
defendant Georgia Neese Clark, Treasurer of the United 
States, in an account in the United States Treasury in 
the name of the defendant McGrath, as successor to the 
Alien Property Custodian. 


Admit that the action purports to be brought against 
the defendant Clark, as Treasurer, under Section 9(a) 
of the Trading with the Enemy Act. 


7. Admit that the aforementioned sum of money was 
seized, vested, and is being held without the consent of 
the plaintiff. 


8. Admit that on or about June 2, 1948, the plaintiff 
filed with the predecessor of the defendant J. Howard 
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McGrath, Attorney General, as successor to the Alien 
Property Custodian, a document under oath, in the form 
required by the predecessor of the defendant J. Howard 
McGrath, entitled “Notice of Claim for Return of Prop- 
erty” with respect to $402,412.50, vested under Supple- 
mental Vesting Order No. 6768. 


9. Deny the allegations of Paragraph 9. 


Sicth Count 


1-3. The defendants repeat the allegations and denials 
of their answer made in Paragraphs 1 to 3, First Count, 
supra. 


4. Admit that on June 26, 1946, the Alien Property 
Custodian executed and issued Supplemental Vesting 
Order No. 6769 whereby a certain debt or other obliga- 
tion of General Aniline & Film Corporation for the 
payment of which said Corporation deposited $47,125.00 
with the National City Bank of New York in a trust 
account at the said bank, entitled “General Aniline & 
Film Corporation, in Trust for ultimate beneficiaries of 
650,000 shares of Common B stock of General Aniline & 
Film Corporation registered in the name of L. D. Pick- 
ering & Co.”, was vested under the Trading with the 
Enemy Act and Executive Orders and regulations issued 
thereunder; and that pursuant to said Vesting Order the 
Alien Property Custodian was paid the sum of Forty- 
Seven Thousand, One Hundred Twenty-Five Dollars 
($47,125.00). 


Said Supplemental Vesting Order No. 6769 is filed 
with and published in the Federal Register (11 FR. 
7734). A certified copy thereof is attached hereto as 
Exhibit G and by this reference is incorporated herein. 


5. Deny the allegations of Paragraph 5. 


6. Admit that by virtue of Executive Order No. 9788, 
dated October 14, 1946, and effective October 15, 1946, 
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filed with and published in the Federal Register (11 F.B. 
11981, error corrected 11 F.R. 12123), the Office of Alien 
Property Custodian was terminated and the Attorney 
General became the successor to the Alien Property 
Custodian. 


Admit that pursuant to said Executive Order the afore- 
mentioned sum of money paid to the Alien Property 
Custodian pursuant to Supplemental Vesting Order No. 
6769, was transferred to the predecessor of the defend- 
ant J. Howard McGrath, Attorney General, as successor 
to the Alien Property Custodian, and is on deposit with 
defendant Georgia Neese Clark, Treasurer of the United 
States, in an account in the United States Treasury in 
the name of the defendant McGrath, as successor to the 
Alien Property Custodian, 


Admit that the action purports to be brought against 
the defendant Clark, as Treasurer, under Section 9(a) 
of the Trading with the Enemy Act. 


7. Admit that the aforementioned sum of money was 
seized, vested and is being held without the consent of 
the plaintiff. 


8. Admit that on or about June 2, 1948, the plaintiff 
filed with the predecessor of the defendant J. Howard 
McGrath, Attorney General, as successor to the Alien 
Property Custodian, a document under oath, in the form 
required by the predecessor of the defendant J. Howard 
McGrath, entitled “Notice of Claim for Return of Prop- 
erty” with respect to $47,125.00, vested under Supple- 
mental Vesting Order No. 6769. 


9. Deny the allegations of Paragraph 9. 


Seventh Count 


1-3. The defendants repeat the allegations and denials 
of their answer made in Paragraphs 1-3, First Count, 
supra. 
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4. Admit that on October 14, 1946, the Alien Property 
Custodian executed and issued Supplemental Vesting 
Order No. 7874, whereby 


An obligation in the amount of $108,750.00 owed by 
The Chase National Bank of the City of New York, 
18 Pine Street, New York, New York, to Union Bank 
of Switzerland, Zurich, Switzerland, constituting a 
portion of an account entitled “Union Bank of Swit- 
zerland, Zurich, Switzerland”, maintained at the 
aforesaid bank, together with any and all rights to 
demand, enforce and collect the same, 


was vested under the Trading with the Enemy Act and 
Executive Orders and regulations issued thereunder. 


Said Supplemental Vesting Order No. 7874 was filed 
with and published in the Federal Register (11 F.R. 
13887). <A certified copy thereof is attached hereto as 
Exhibit H and by this reference is incorporated herein. 


5. Admit that by virtue of Executive Order No. 9788, 


dated October 14, 1946, and effective October 15, 1946, - 
filed with and published in the Federal Register (11 F.R. 
11981, error corrected 11 FR. 12123), the Office of Alien 
Property Custodian was terminated and the Attorney 
General became the successor to the Alien Property 
Custodian. 


6. Admit that on February 16, 1948, the predecessor 
of J.'Howard McGrath, Attorney General, as successor 
to the Alien Property Custodian, executed and issued an 
amendment to Vesting Order No. 7874, whereby the de- 
scription of the property vested by Supplemental Vesting 
Order No. 7874 was amended to read: 


That certain debt or other obligation of the Chase 
National Bank of the City of New York, 18 Pine 
Street, New York. New York, in the amount of 
$108,750.00, arising out of an account entitled Union 
Bank of Switzerland, Blocked Germany and Swit- 
zerland, Zurich, Switzerland, maintained at foresaid 
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The Chase National Bank of the City of New York, 
and any and all rights to demand, enforce and collect 
the same. 
Said amendment to Vesting Order No. 7874 was filed with 
and published in the Federal Register (13 F.R. 1180). 
A certified copy thereof is attached hereto as Exhibit I 
and by this reference is incorporated herein. 


Admit that pursuant to said Vesting Order No. 7874 
and said amendment to Vesting Order No. 7874 the 
predecessor of the defendant J. Howard McGrath, At- 
torney General, as successor to the Alien Property Cus- 
todian, was paid the sum of One Hundred Eight Thou- 
sand, Seven Hundred Fifty Dollars ($108,750.00). 


Admit that the said sum is on deposit with defendant 
Georgia Neese Clark, Treasurer of the United States, 
in an account in the United States Treasury, in the 
mame of the defendant McGrath, as successor to the 
Alien Property Custodian. 


Admit that the action purports to be brought against 
the defendant Clark, as Treasurer, under Section 9(a) 
of the Trading with the Enemy Act. 


7. Deny the allegations of Paragraph 7. 


8. Admit that the aforementioned sum of money was 
seized, vested and is being held without the consent of 
the plaintiff. 


9. Admit that on or about June 2, 1948, the plaintiff 
filed with the predecessor of the defendant J. Howard 
McGrath, Attorney General, as successor to the Alien 
Property Custodian, a document under oath, in the form 
required by the predecessor of the defendant J. Howard 
McGrath, entitled ‘‘Notice of Claim for Return of Prop- 
erty”, with respect to $108,750.00, vested by Vesting 
Order No. 7874, as amended. 


10. Deny the allegations of Paragraph 10. 
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First Separate Defense 


1. Upon information and belief, the defendants allege 
that between about 1928, the exact date being unknown 
to the defendants, and the surrender of Germany in 
1945, and thereafter to a time unknown to the defend- 
ants, the plaintiff engaged in and participated in a con- 
spiracy or common plan, which had been in existence 
since about 1920, with I. G. Farben, Ed. Greutert et Cie., 
Basle, Switzerland (and its successor firm, H. Sturzen- 
egger et Cie.), and others unknown to the plaintiff. 
Among the co-conspirators were the subsidiary, prede- 
cessor and controlled companies of the plaintiff, of I. G. 
Farben, of H. Sturzenegger et Cie., and the officers, 
directors, stockholders, agents, and representatives of the 
co-conspirators. The ultimate purpose and objective of 
said conspiracy or common plan was to conceal, camou- 
flage and cloak the ownership, control, and domination by 
L G. Farben of properties and interests in many coun- 


tries of the world, including the United States, other than 
Germany. Among the various purposes and objectives of 
the said conspiracy were to assist I. G. Farben: 


(a) To escape, avoid, or evade the tax laws of 
the German government; 


(b) To escape, avoid or evade the tax laws, the 
laws aimed at foreign-owned property and other 
laws of the countries in which said properties and 
interests were located; 


~(e) To create and maintain reserves of properties 
and interests which could be realized in non-German, 
sound currencies; 


(da) To avoid the effect of anti-German and anti- 
foreign sentiments, including boycotts of German and 
foreign-made goods, in the countries in which said 
properties and interests were located; 
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(e) To conceal, camouflage and cloak the owner- 
ship, control and domination by I. G. Farben of 
properties and interests located in countries, inelud- 
ing the United States, other than Germany, in order 
to avoid seizure and confiscation in the event of war 
between such countries and Germany. 


In the purposes and objectives stated under (d) and 
(e) above, the named conspirators conspired with the 
government of the German Reich. 


2. To effectuate the said conspiracy or common plan, 
the named conspirators and others, deceased and un- 
known to the defendants, used divers plans, means, 
methods, acts and devices, including but not limited to, 
the following: 


(a) Caused the plaintiff to be organized in the 
year 1928; 


(b) Caused blocks of stock in the plaintiff to be 


issued to, transferred among, and held by corpora- 
tions, partnerships, consortia and individuals owned, 
controlled or dominated by I. G. Farben; 


(¢) Caused General Aniline & Film Corporation 
(originally known as American I. G. Chemical Cor. 
poration) to be organized in the year 1929; 


(d) Thereafter caused blocks of the stock of the 
General Aniline & Film Corporation to be issued to, 
transferred among, and held by corporations, part- 
nerships, consortia and individuals owned, controlled 
or dominated by I. G. Farben; 


(e) Caused corporations to be organized and stock 
to be issued to, transferred among, and held by the 
co-conspirators and others; caused the management, 
control and operation of corporations and partner- 
ships to be entrusted to agents, representatives and 
associates of I. G. Farben and others responsible and 
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loyal to I. G. Farben; caused, for these purposes, 
agreements to be made by and between the co-con- 
spirators; caused loans and options to be given and 
taken with respect to the purchase and sale of stock, 
stock certificates to be secreted, applications to be 
made and favorably acted upon by the government 
of the German Reich; at various times unknown to 
the defendants and in details unknown to the defend- 
ants; 


(f) Caused to be executed agreements and con- 
tracts affecting subsidiary, associate and independent 
corporations, partnerships, associations and individ- 
uals, with respect to sales, patents, patent licenses, 
technical experience, know-how and other matters 
for the purpose of retaining, holding and exercising 
control and domination by I. G. Farben of such 
subsidiary, associate and independent corporations, 
partnerships, associations and individuals, at various 
times unknown to the defendants and in details un- 
known to the defendants ; 


(g) Held meetings and discussions in Germany, 
Switzerland, the United States and other places un- 
known to the defendants, at various times unknown 
to the defendants and in details unknown to the 
defendants. 


3. ‘By reason of the foregoing, the plaintiff and the 
property claimed by the plaintiff are enemy: and enemy 
tainted, and, therefore, the plaintiff has no standing to 
institute or maintain this action. 


First Counterclarm 


1. This counterclaim arises under 26 U.S.C., Secs. 
3740 and 3744 and Secs. 24(1) and 24(5) and 24(20) of 
the Judicial Code (28 U.S.C., Sees. 41(1), 41(5) and 
41(20)). 
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2. This counterclaim is prosecuted under the authority 
of the Attorney General at the request of the Commis- 
sioner of Internal Revenue, 


3. On or about Nov 
and the Standard Oil 


amount of the au 


Investment Compa 


mY, 4 corporation organized under the 
laws of the State of Delaware. 


not less than $1,446,324.95, as follows: 
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1930 $ 792,022.00 


1932 
1933 


118,022.00 
44,958.25 


$1,446,324.25 


1931 — — 492,022.00 


5. With respect to each of the years aforesaid, 1929, 
1930, 1931, 1932 and 1933, plaintiff neglected to file a 
return of its income from sources within the United 
States and no such return for any year was filed by 
plaintiff or by any one on its behalf, at Baltimore, Mary- 
land, or at any other place, so that neither the gain from 
the 1929 exchange hereinabove referred to, nor any of 
the dividends received in the subsequent years, has ever 
been taxed. The failure to file return for each year was 
willful and with the purpose and intent of evading the 
income tax on the income of plaintiff from sources within 
the United States and with intent to defraud the United 
States of its tax with respect to that income. 


6. At all times from November 22, 1929, to and in- 
eluding the present time, plaintiff through and by its 
agents and representatives has willfully and fraudulently 
concealed and secreted the aforesaid gain or profit and 
income from the Bureau of Internal Revenue and will- 
fully and intentionally misrepresented to agents of the 
Bureau of Internal Revenue material facts in connection 
with the aforesaid gain or profit, and income. 


7. On or about September 21, 1948, the Commissioner 
of Internal Revenue, pursuant to and in compliance with 
the rules and regulations of the Bureau of Internal Rev- 
enue, notified the Office of Alien Property of a pending 
tentative tax liability in the amount of $11,112,000.00 
against the plaintiff herein for the years 1929 to 1933 
inclusive and directed that the Commissioner of Internal 
Revenue should be advised of any proposed release of 


property which would reduce the value of the property 
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held in the account of plaintiff to an amount less than 
$11,112,000.00. 


8. On or about October 27, 1948, pursuant to the 
Rules and Regulations of the Bureau of Internal Rev- 
enue, the Office of Alien Property, Department of Justice, 
notified the Commissioner of Internal Revenue that the 
plaintiff herein had instituted an action seeking a return 
of its alleged property held by defendants herein by 
virtue of aforesaid Vesting Orders Nos. 5, 907, 6718, 
6767, 6768, 6769 and 7874, 


9. On or about November 12, 1948, the Commissioner 
of Internal Revenue notified the Alien Property Custo- 
dian that on information and facts he had determined 
that for the calendar years 1929, 1930, 1931, 1932 and 
1933 the plaintiff had net income of not less than $34,- 
119,976.28 and that an adjustment of the plaintiff’s in- 
come tax liability for each year appeared warranted and 


that such adjustment of the deficiencies with penalties 
was in the aggregate amount of $6,602,248.56. 


10. Thereafter, on an assessment list dated January 
28, 1949, the Commissioner of Internal Revenue assessed 
against the plaintiff taxes, interest, and penalties as 
follows: 


Year IncomeTax 25% Penalty 50% Penalty Interest Total 


1929 $3,594,101.72 $898,525.43 $1,797,050.86 $2,775,730.45 $9,065,408.46 
1930 95,042.64 23,760.66 47,521.32 67,699.00 234,023.62 
1931 59,042.64 14,760.66 29,521.32 38,513.59 141,838.21 
1932 16,228.03 4,057.01 8,114.02 9,611.88 38,010.94 
1933 6,085.51 1,521.38 8,042.76 3,239.32 13,888.97 


Excess Profits Tax 


} 1933 2,212.91 553.28 1,106.46 1,177.98 5,050.53 
—__ 
$9,498,220.738 
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The assessment list showing these assessments was certi- 
fied to the Collector of Internal Revenue at Baltimore, 
Maryland, on, to-wit, January 28, 1949, and received in 
his office on that day or the next, and immediately upon 
such receipt in his office the Collector of Internal Rev- 
enue gave notice to the taxpayer (plaintiff) and made 
demand for payment, but no part of the tax so assessed, 
listed, and demanded has ever been paid. If the plaintiff 
has a property right with respect to any property sued 
for in this action the United States of America has and 
claims a lien thereon as property belonging to a delin- 
quent taxpayer as provided by Section 3670 et seq. of the 
Internal Revenue Code. On or about February 3, 1949, 
the Commissioner of Internal Revenue notified Tom C. 
Clark, Attorney General, as successor to the Alien Prop- 
erty Custodian, of the assessment of these taxes, penal- 
ties, and interest in the aggregate of $9,498,220.73; but 
the tax so assessed or any part thereof has not been 
paid. 
WHEREFORE: 


1. the defendants demand judgment dismissing the 
complaint herein, together with the costs and disburse- 
ments in the action, 
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2. the defendant J. Howard McGrath, Attorney Gen- 
eral, demands judgment on the First Counterclaim for 
and on behalf of the United States, in the amount of 
$9,498,220.73, with interest. 


Harold I. Baynton 
Acting Director, Office of Alien Property 


David Schwartz 

Chief Trial Attorney 
Sidney B. Jacoby 
Paul E. McGraw 
Paul F. Myers 
Leon Yudkin 
David A. Wilson, Jr. 
Olga H. Hoffmann 
Anthony W. Gross 

Attorneys, 

Office of Alien Property 


Wm. B. Waldo 
Attorney, 
Tax Division, 
Department of Justice 
Attorneys for the Defendants 


Dated: Washington, D.C. 
March 4, 1949, 
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Filed January 18, 1949 


MOTION FOR THE DESIGNATION OF A JUDGE TO 
HEAR AND SUPERINTEND ALL MATTERS IN 
THIS CASE PRELIMINARY TO TRIAL AND, 
UNDER F. RB. C. P. NO. 34, FOR THE PRODUC- 
TION OF DOCUMENTS. 


Come now the defendants by their undersigned attor- 
neys and move the Court as follows: 


1. For an order designating a judge of this Court 
to hear, determine and superintend all matters in this 
case preliminary to trial. 


2. For an order referring to the said judge for deci- 
sion the pending motion by the plaintiff for the produc- 
tion of the defendants’ documents, and the motion of 
defendants, hereinafter made, for the production of the 
plaintiff’s documents. 


3. For an order, pursuant to Rule 34, Federal Rules 
of Civil Procedure, directing the plaintiff to produce, 
for inspection, copying and photographing by the defend- 
ants, all documents, not privileged, in its possession, 
custody or control relating to any of the matters within 
the scope of the examination permitted by Federal Rule 
26(b), including documents of subsidiaries of the plain- 
tiff, Osmon A. G., and Sturzenegger & Cie. 


4. For an order, in the event plaintifi’s pending mo- 
tion for the production of defendants’ documents is 
granted, that the production of documents by the parties 
be a reciprocal exchange under the supervision and direc- 
tion of the specially designated judge. 


In order to show good cause for the issuance of the 
orders prayed, and to show that the documents of the 
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plaintiff are sufficiently designated and contain evidence 
relating to the matters within the scope of the examina- 
tion permitted by Federal Rule 26(b), the defendants 
refer to the accompanying affidavit of David Schwartz, 
to the accompanying memorandum, and to the plaintiff’s 
motion, now pending, for production, inspection and copy- 
ing of some 23,000 documents in the possession of the 
défendants. 


5. For such other relief as may be just and proper 
in the premises, 


Respectfully submitted, 
Attorneys for Defendants, 


David L. Bazelon 
Assistant Attorney General 
Director, Office of Alien Property 


David Schwartz 
Chief Trial Attorney 
Office of Alien Property, 
Department of Justice 


Dated January 18, 1949 
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Transcript of hearing before Chief Judge Laws, 
April 1, 1949 


THE COURT: Talking on policy, I am almost con- 
vinced that the way we have got to handle these cases 
is to appoint a master. If 1 had a master here right 
now I could get every one of these records. I could get 
every one of them and have them intelligently ruled on. 

On these very Sturzenegger records that they say they 
have not got, if you had a master over there, with power 
to take a deposition and have them presented before 
him, I would not have to notify the company to produce 
them. We would have the very same thing here. Let 
him rule on these things and let you take your excep- 
tions. I do not know but what that might be the very 
best thing to do in this case—set it down for early pre- 
trial and see if we could appoint a master and get a 
ruling, with some kind of supervision, without running 
to court every five or six weeks. That is a little ahead 
of the ball. I talked to my judges about it. I talked to 
some of the lawyers about it in the cases. I think pretty 
soon I am going to find on that definitely. 

MR. SCHWARTZ: There is pending before you the 
matter for the designation of a special judge. There are 
problems about the appointment of a master. 

THE COURT: I talked that over with them. I do 
not think I have a right to do that as a matter of formal 
order. As a matter of law, I do not think I have a 
right to have a special judge do it. We may do that as 
a matter of policy, but not as a matter of law. 


THE COURT: Frankly, the more I think of this 


ease, the more convinced I am that the proper way to 
handle it is to designate a master to handle it. If I 


59 


were the master in this case I would walk through this 
very quickly. If I had heard eleven days’ testimony I 
would know exactly what to do. I think if I were ‘to 
read it right now, I would know what to do probably. 
It seems to me that the thing for us to do is to let a 
master sit on top of this and look at the records you 
have got and the records you have got and decide which 
ones to see and let you take exceptions and objections 
and let us try it later on. That is how we will make 
progress on this. Then let him rule on this testimony. 
If I get a good lawyer who knows something about the 
rules of evidence, he will winnow out a lot of this. 


s * * * 


MR. WILSON: The matter of this deposition may 
never come to Your Honor for trial. 

THE COURT: The only other way I know to handle 
it is to designate a master and let him rule on it. I feel 
pretty strongly that way. * * * 

THE COURT: * * * Now, if there is any suggestion 
of that, there are three ways to solve it, really. One 
is to make the examinations simultaneous. The other is 
to examine them over there or give you the same pro- 
tection that they asked for you, if you have any worry 
about these papers. The third way to do it would be to 
appoint a master and let him sit right on top of the 
job here and right on top of it over there. In that case 
it would not have to be simultaneous, and he could make 
some intelligent rulings. I believe if I were over there 
or right here, if a question came up about these docu- 
ments, I would make a ruling. Then, if you want to cor- 
rect it later on, you can wait until the deposition is com- 
pleted and come into court and get it straightened out. 

MR. WILSON: Your Honor’s suggestion of a special 
master contemplates successive inspections? 

THE COURT: I am suggesting that tentatively, ves. 

MR. WILSON: In which order? 
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THE COURT: I think your master can rule on evi- 
dence. Suppose they go completely berserk on evidence. 
He can rule on it, and the other side can come in. 

MR. WILSON: Would Your Honor leave it to the 
master the order of these inspections? 

THE COURT: If I read these eleven days of testi- 
mony, I would know. * * ° 


THE COURT: Now, I think I am going to handle 
this in one of two ways. I will let you know by the 
10th of April, I think, because this will be filed. I be- 
lieve I am going to consider setting this whole case 
down ‘for pretrial hearing on a stipulated date, within 
about two or three days, certainly within a month, and 
at that time have you gentlemen prepared to consider 
whether I should not appoint a master and give him full 
and complete authority to take depositions and to rule 
upon ‘admissions of testimony, clarify issues, and the 
like—the ordinary reference to a master—and I could 
try the case on exceptions before the Court. I want to 
bring that directly to a head and study that out in this 
ease, because we are going to have to do it sooner or 
later on these long Alien Property Custodian cases, and 
I think we might as well do it here. 

If I do appoint one, I think I can very well let him 
supervise these inspections and determine what are in- 
volved and let him make the rulings on them, subject, of 
course, to having recourse to the Court. 

That is one procedure that I am thinking of very seri- 
ously, and as the matter looms up, I think that is what 
I may very well do, because it is almost impossible for 
a Judge, unless it is the same Judge throughout the en- 
tire case, to rule intelligently on all of these matters that 
are obviously going to come before us in this case. To 
come in on one Friday and then have it continued an- 
other month or six weeks to rule on suppression of testi- 
mony and rule on objections and refusals to answer or 
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make answer, and things of that sort, is just creating 
what I think is a serious mistake in the disposition of 
cases; and I also think that a great many of these mat- 
ters that are tentatively talked about today are matters 
which I would not have very much difficulty in ruling 
on if I was familiar with this case with regard to what 
has been taken. 
s * * s 

Now, whether that would result or not, I have not any 
idea, or whether there is anything tangible in the evi- 
dence; but a master could tell if he had to live with it ; 
and with this case taking on the possibility that I readily 
see of running two or three years of intermittent hear- 
ings and then when you get to trial, five or six months, 
or three or four months, I am very much inclined to 
believe that we ought to appoint a master, and maybe 
this is the time to do it. 

So that I am frankly going to consider it and let you 
know at the end of my consideration of this order 
whether I am going to sign this order or not or whether 
I am going to reverse my announced decision and defer 
action on all of these matters until I set it down for pre- 
trial hearing and for possible appointment of a master. 

One thing I am determined to try to do in this case 
and all of these long Alien Property Custodian cases is 
to expedite it, do it in a business-like way, and to save 
expense and to save the reputation of the courts and 
everybody else concerned. In the meantime, if I decide 
that this is a little too early for that, then I will pass 
on these orders. 

s . * * 

MR. WILSON: Of course, your consideration of a 
master I understand very well. I have no comment to 
make upon that at this time. 

THE COURT: That can work on both sides. I want 
you to think about it, because the very thing you are 
objecting to a smart master can decide. Suppose a man 
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familiar with evidence and procedure would have this 
very thing you are complaining about going on and Mr. 
Schwartz’? examination was on a totally irrelevant mat- 
ter. He could sustain that objection. 

By the same token, when you refused to answer, he 
could order you to answer, if you are doing so wrong- 
fully. Then you can save your exceptions before the 
Court, and then we can bring it all in and point it up 
with a ruling and dispose of it. It is so much more 
intelligent than trying to catch me in an hour or two 
session in the midst of dozens or hundreds of cases, 
maybe, and trying to keep my mind fresh on it. So that 
I am very much inclined to do that, although I might not 
do it right now. I am not going to prejudge that, but 
if I do it, what I would do in that respect would be to 
set iti down for pretrial hearing, and at that pretrial 
hearing sit over there with it. 


MR. WILSON: My omission to embrace the idea of a 
special master is not to be taken as an objection to it. 
We would like to consider it. It might be a very fine 
thing. 

THE COURT: I have spoken to the Attorney General 
about it. I have spoken to the Judges of our Court about 
it. I am not going to rule on all these cases, but this 
one happened to be before me, and I can rule on this one, 
and it may be that that is the way to do it. 


MR. WILSON: That is all. If Your Honor wants to 
write the language of the rule into the order, that they 
may see what the rule permits them to see, that would 
be agreeable. 

THE COURT: In any wise relevant. The only point 
of it’ there again if you have got the help of a master, 
if they say they are not getting it all, then the master 
could look at it and making a ruling on it, and I can’t 
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do that. I am not over there in Switzerland to look at 
it. You get something intelligent that way. That is what 
I am trying to get at. 

Of course, if I put in there “whatever is relevant and 
material’ and then you as a lawyer pass on it and say 
it is not, then you won’t see it, and then he says he is 
not getting anything, and who is going to decide? 

MR. WILSON: Come back here and decide it. 

THE COURT: How are you going to do it? I do not 
know what you got there unless you bring the records 
over here and let me look at them, which I have not got 
the time to do. That is why I think we need a master. 
He can look at them. If he says these have not anything 
to do with the case, then that ends it. 

Well, now, you gentlemen know the way I feel about 
this. If you want to try it in your own form, then again 
it is all right with me. Otherwise I will look at your 
two alternatives and look at your substitute and draw 
what I think is right, 

MR. SCHWARTZ: Your Honor, we will rest on the 
two alternatives, but I would like to say just one word 
in defense of their length. Your Honor, it is only be- 
cause the problems are apparently difficult that we tried 
to provide for each specification— 

THE COURT: I suppose if you specify you limit 
yourself more. 

MR. SCHWARTZ: I mean the limits and the contents 
of this proceeding. You are sending us to Switzerland. 
They are not going to exactly— 

THE COURT: I am not sending you. I am letting 
you go. 

MR. SCHWARTZ: You are letting us go. We are 
grateful. But we are not going to be terribly welcome. 
There are problems all along the line. As to documents, 
Wwe are not going to be close to you so we can come in 
and object, so we have tried— 

THE COURT: The more you gentlemen talk to me, 
the more I am of the view that we need a smart lawyer 
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who is probably good enough to be a judge and may 
be better than lots of judges and maybe let you take 
him over there and let him handle it. I think that is 
possibly what we ought to do. If I could sit on top of 
these depositions myself, we would get rid of it in a 
hurry, I think. It would not be 25 days—I do not think 
it would—or 11 days, or 9,000 questions. I do not think 
it would. But, of course, there I could rule on it and I 
could make the witness answer or stop you from ques- 
tioning him. That is another proposition. 

I will think it over. I am giving you a tentative draft 
of what I want and give you about four days to write 
on it.’ I am not going to give you another oral hearing 
on it. I might as well commit error on briefs as commit 
it on oral arguments. 

All right, gentlemen. I think I have your points. 


* * * * 


Filed July 5, 1949 


ORDER 


IT IS FURTHER ORDERED, that the motion of 
defendants that a Judge of this Court be designated to 
hear all preliminary motions and proceedings arising in 
this Court is denied, without prejudice to its being 
granted administratively upon application to the Pretrial 
and Assignment Judge of this Court. 


/s/ Bolitha J. Laws 
Chief Judge 
July 5, 1949 


Filed January 31, 1950 


ORDER FOR PRETRIAL HEARING FOR THE AP- 
POINTMENT OF A MASTER AND FOR THE 
CONTINUANCE OF THE DEPOSITION OF 
HANS STURZENEGGER. 


Upon consideration of the emergent motion of the 
plaintiff that the deposition of Hans Sturzenegger be not 
taken on certain days, and after hearing the parties, and 
on the papers submitted and it appearing that the case 
should be set down for a pretrial hearing for the ap- 
pointment of a Special Master, it is by this Court this 
31st day of January, 1950, 


ORDERED that 


1. The case be set for pretrial hearing on Monday, 
February 6, to consider the appointment of a Special 
Master to superintend and direct all proceedings in the 
case and that the pending deposition of Hans Sturzen- 
egger be continued until Monday, February 6. 


2. The defendants having served and filed their panel 
of suggested masters, the plaintiff shall serve its panel 
upon the defendants by Thursday, February 2. 


3. The defendants shall serve upon plaintiff by 
Wednesday, February 1, a proposed order for the ap- 
pointment of the Master. The plaintiff shall serve upon 
defendants a copy of its objections, if any, to said pro- 
posed order, by the close of business on Friday, Febru- 
ary 3, and present its objections to said order, if any, 
at the hearing set by this order for Monday, February 6, 
1950. 
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4. If the parties can agree on the name of a master 
or masters, the proposed order shall contain such name 
or names. After agreeing on a name, the parties shall 
jointly inquire of the man agreed upon as to his willing- 
ness to accept an appointment. 


/s/ Bolitha J. Laws 
Chief Judge 


SEEN: 


/s/ Jobn J. Wilson 
John J. Wilson 
Attorney for Plaintiff 


/s/ David Schwartz 
David Schwartz 
Attorney for Defendants 
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Transcript of hearings before Chief Judge Laws, 
January 27 and 30, 1950 


THE COURT: Has a Master ever been appointed in 
this case? 

MR. WILSON: Never has. 

MR. SCHWARTZ: No, sir. 

THE COURT: I guess what I had better do on Mon- 
day is to get this matter referred. I have a long as- 
signment Monday myself on other matters, and these 
emergency things come in. We may as well get it out 
of the way. I thought a Master had been appointed. 

MR. WILSON: No, sir. 


THE COURT: You will have to have Mr. Collins put 
the other one in the light of what I have by way of 


other engagements, but what you do, I want you to talk 
over this matter of sending it to a Master, because I am 
afraid that is the only way we are going to expedite this 
ease. I talked to the Department of Justice about it 
some time ago, and we felt it probably would be the 
best thing. Certainly, if you are going to have to come 
in here. Do you know of any good lawyer you could 
get to sit in here? 

MR. SCHWARTZ: We would be grateful to have a 
good lawyer in charge here, 

THE COURT: I am going to give that a little thought. 
I thought you might get up a panel that you might agree 
on one, and I will hear this then at 2 o’clock Monday 
on the one, inasmuch as you make no objection to hear- 
ing it. 

* * s ° 

THE COURT: And what is the motion before me at 

this time? 
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MR. WILSON: Mr. Schwartz’s notice of presentation 
to Your Honor last Friday of his motion with respect 
to— 

THE COURT: I ordinarily do not hear these ques- 
tions unless they are assigned to one judge. 

MR. SCHWARTZ: Mr. Wilson noticed them before 
Your Honor. 

MR. WILSON: I noticed them before Your Honor 
because we came in here on Mr. Schwartz’s motion. 

MR. SCHWARTZ: I noticed my motion before Your 
Honor because the clerk informed me it would automati- 
cally go before Your Honor since it was a question of 
modifying or amending Your Honor’s order. Mr. Wil- 
son’s notice to Your Honor was merely in response. 

THE COURT: That is probably good business— 
there is no question about it—you make no question about 
my hearing— 

MR. SCHWARTZ: I raise no question although I 
may say, Your Honor, if this thing had gone before 
Judge Pine or Judge Morris it would have had short 
shrift indeed. 

THE COURT: I don’t know, I think this is probably 
a case where either the Motions Judge or a Master, one 
of the two in the present aspect, now that it is here, why 
of course I will hear it, the only question I have is we 
don’t have them ordinarily in our business here, unless 
you amend an order or something like that why, you 
come before some other judge. That is why I was won- 
dering how I could get it. That is why I have in mind 
also this question of the appointment of a Master. I can 
hear you as a pre-trial judge, now, last year I did not 
think I could, I can do it now, it is as a pre-trial judge 
if administratively, now there is no doubt on earth that 
a Master should be appointed to take care of these 
matters, in my judgment. I think the best thing for me 
to do is to set a time when I can work out an order 
of reference to a Master who will sit down on this depo- 
sition and run it all the way through. 
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MR. SCHWARTZ: Your Honor, last Friday when you 
mentioned the problem I immediately proceeded within 
the Department to draw a panel, as Your Honor directed. 

THE COURT: I did not direct it, I requested it. 
I have not made up my mind, but I do feel very strongly 
that in this case I should take that procedure where you 
have so much to go on with, I do think probably that 
we ought to appoint a master, and possibly now that I 
am in a position to do it, maybe I ought to designate a 
day in which I can hear the matter. If you have to come 
before one Judge—suppose if I had kept it, been in a 
position to keep it administratively, I would know the 
whole story, but now Judge Pine has it in part, Judge 
Morris in part and Judge Bailey in part, and I in 
part, that is not a practical thing to do. Why is it not 
the practical thing to do to get a Master appointed and 
let him hear the Sturzenegger episode, and hear it right 
along—I mean, if he knows the whole story, if we can 
work out an order of reference that is proper, unless you 
gentlemen can agree on one, then maybe you could sug- 
gest a panel— 

MR. WILSON: If the Court please, I will be happy 
to discuss with Your Honor and with counsel the ques- 
tion of the appointment of a Special Master at this or 
some other occasion. I am a little surprised at Mr. 
Schwartz yesterday telephoning me, he called me at my 
home to give me the list of these names at which time 
he informed me that he did not contemplate any Master 
would be presiding daily over this deposition, and as I 
say, it is a most desirable thing to be accomplished. 

THE COURT: That is one of those things that we 
have got to work out in the order of reference to the 
Master. What I would like to see him do is to just go 
in there and try the case like a Judge, take it up, read 
what has gone on, I want to know whether he will agree 
to take it over right away, because if he cannot do it, 
I am not going to appoint him, I want him to take it over 
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right away and run the deposition right straight through 
and make his findings and then come in here, in other 
words, let him be the Judge— 

MR. SCHWARTZ: We will be delighted, Your Honor. 

THE COURT: Once he starts out he will know 
whether to grant continuances or not or anything else. 
However, in the meantime I think that it might be a 
very good thing if he would read the Sturzenegger depo- 
sition up to date and make comments and then guide 
himself accordingly, and let him rule on the evidence and 
everything else. 

I talked that over with a representative from your 
department last year in regard to a number of cases, but 
I was not in pre-trial then. That is one of the reasons 
I put myself in pre-trial this year. 

Well, suppose you come in here Friday morning and 
we will try to work that out. 

MR. SCHWARTZ: Certainly, Your Honor. 

MR. WILSON: Your Honor, Friday morning is one 
of the mornings I had— 

THE COURT: This would not take more than an 
hour. 

MR. WILSON: I am afraid it will, I have certain 
questions to inquire about, I mean, the question of who 
is going to bear the expense of this. The other question 
is on the question of the appointment of a Master, in 
the Bosch case, where Judge Holtzoff approved the selec- 
tion of Mr. Jones by stipulation of the parties. 

THE COURT: I don’t think that it will take such a 
terrible long time, I don’t think the question of abso- 
lutely fixing the charge is going to be determined now, 
I think the question may be one of collection, in the event 
the charges go against your client might have to be con- 
sidered. I imagine that might be one of the points, I 
don’t know. 

MR. WILSON: I will be delighted to meet with Your 
Honor at some convenient time to discuss the situation. 
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THE COURT: I have a very long motion on Thurs- 
day and will hear your Friday—Monday won’t do any 
good, will it? 

MR. WILSON: No, sir, Monday is the beginning of 
the Remington-Rand trial—yes, I could be available next 
Monday morning. 

THE COURT: Why don’t you prepare an order, Mr. 
Schwartz, representing your idea of a reference to a 
Master, and submit it to Mr. Wilson on Friday and come 
in here Monday morning at 10 o’clock and I will try to 
work out an order for you—I understand I do not have 
any assignments next Monday. 

MR. SCHWARTZ: Your Honor, do I understand 
you suspend the taking of our deposition until then? 

THE COURT: No, I think the thing to do would be 
to suspend the depositions until you get a Master, that 
is one of the reasons I would like to make the Master 
right now on this thing. Mr. Wilson says he is not 
objecting now. 

MR. WILSON: I am not instructing the witness not 
to answer. It is virtually futile to object, Your Honor, 
they pay no attention to my objections. 

THE COURT: I hoped a long time ago we were 
going to be able to get this case down to a point—when 
I talked to your administrative man in the Department 
of Justice—I frankly think we have got to find some way 
to shorten these interminably long cases, I don’t know 
what the answer is, a Master may be. 

What I would like to do is to get a good, smart law- 
yer in there who will work and rule on this question 
and streamline the ease, because I frankly think the 
Court is getting into trouble by this interminable process. 
What I would like the Master to do and I am going to 
tell him if he takes this job, it is a big job, he will read 
Dr. Sturzenegger’s deposition and read these proceed- 
ings and sit down on the job just like a judge would. 
I notice you have given me one or two names, one of 
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them has been a judge for a long time—I don’t know 
whether his health permits, if he would do it, he would 
be a wonderful man on it, if you could get a judge like 
Groner, on there. 

MR. SCHWARTZ: We will leave it with Your Honor. 
May we point out, Your Honor, that the suggestion for 
a Master is something that we are obviously willing and 
eager to decide this afternoon if Your Honor and our 
opponents are willing, but, Your Honor, our opponents 
are not yet willing, notwithstanding the situation itself 
has taken the form of a continuation of a deposition 
which is of primary importance. 

THE COURT: I will set it for pre-trial February 6 
at 10 o’clock, and at that particular time I will determine 
whether or not a Master should be appointed. There is 
no reason why I cannot set it down for pre-trial for 
that one purpose, to determine whether a master should 
be appointed. 

MR. SCHWARTZ: We are delighted, Your Honor. 

THE COURT: If you can give me a list of people 
you think would be available, then we could work out a 
form of order—or if you can work out a form of order 
that you want drawn up pre-trial and can bring it in by 
Monday, I will look it over. In the meantime I will 
suspend it. 

MR. SCHWARTZ: Do I understand that Your Honor 
is continuing the taking of the deposition? 

THE COURT: Frankly, if I get a master in here 
I am going to give him pretty positive instructions to 
streamline the case, rule on the evidence and then exer- 
cise his judgment like a judge, and then try it on the 
merits. Now I think that this will be an end to a lot 
of your troubles. 

MR. SCHWARTZ: We feel it will. 

THE COURT: And probably end some of my own. 

I suppose there is no objection—I mean there is no 
reason for me to enter a formal order putting this down 
for pre-trial Monday? 
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MR. WILSON: I don’t see any reason. 

THE COURT: I will set this down for Monday for 
the matter of the appointment of a master in this case 
and you both give me your lists. 

MR. WILSON: I have not prepared mine. As a 
matter of fact, there are one or two on that list that 
would probably be acceptable. 

THE COURT: Of course, I would be glad if you can 
agree on one. 

MR. SCHWARTZ: Your Honor, I hope you will di- 
rect us to agree on one or more, because if we don’t 
agree we will always have the spectre of the Court ap- 
pointing a Master— 

THE COURT: You won’t have any spectre, the head 
of your department agreed with me a year ago. 

MR. SCHWARTZ: I hope Your Honor will direct 
Mr. Wilson and us to agree on one, or more possible 
Masters. 

THE COURT: He will submit his panel to you by 
Thursday and then on that same day you submit an 
order that has the name of the man left blank, and you 
come in here Monday and if you agree on the form of 
order I will not work it out myself, but if you cannot 
do so, I would like it to be on the basis of referring it 
to a Special Master. Before I appoint anybody, any 
Master, I am going to make absolutely sure that he can 
give it the time necessary. If you two can agree on one 
I will appoint him, if you do not, I will pick him from 
this panel here. 

MR. SCHWARTZ: I see. 

THE COURT: If you do not pick any name in this 
group I will pick my own—see, I can do it. I mean, 
there is no question in my mind about my authority to 
do it under the law. 

MR. SCHWARTZ: Your Honor, we have to tell you 
that without the consent of the parties we would fear 
that five years from now plaintiffs would argue that the 
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Court had no authority to appoint a Master and there- 
fore everything done thereafter is void. 

THE COURT: You better make your point right 
now—I mean you better make it Monday if you have 
that in mind. 

MR. SCHWARTZ: All right. 

THE COURT: You be here at 10 o’clock Monday 
morning. You understand what I want you to do, you 
give him your list. 

MR. WILSON: Yes, sir. 

THE COURT: And you give him your list by Thurs- 
day, and your copy of your proposed order by Thurs- 
day, if you can agree on that order Monday, all right, 
if you cannot why, he can point out any objections he 
may have. 

MR. SCHWARTZ: I will try to resolve that right 
now. In the meantime we will suspend— 

THE COURT: In the meantime we will suspend this 
deposition and I will see what I can do. 

MR. SCHWARTZ: Very good. 

THE COURT: Mr. Schwartz, you and Mr. Wilson 
would’ better work out an order. The case will be set 
down for Monday, February 6. 

In the meantime, the matter of taking the deposition 
is suspended. It is set down for Monday as to whether 
or not a Master should be appointed. 


Filed February 14, 1950 


ORDER REFERRING ACTION TO SPECIAL 
MASTER 


It appearing that this action involves exceptional cir- 
cumstances due to protracted testimony of witnesses in 
the United States, as well as abroad, the production be- 
fore trial for examination amd the production at the trial 
as evidence of a large number of documents and other 
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papers, the determination of motions and objections made 
by the parties and other questions which may not be 
readily and expeditiously determined by applications to 
the Court, and that, accordingly,.a reference of the case 
to a Special Master is required, it is, this 14th day of 
February, 1950, 


ORDERED, that William J. Hughes, Jr., Esquire, a 
member of the bar of this Court, is hereby appointed 
Special Master and there is referred to him as such the 
determination and findings of all issues of fact and law 
involved in said action excepting only those in the pro- 
ceedings in intervention now on trial in this Court. 


The Master shall have all the powers and duties which 
by law may be conferred upon or exercised by a master. 
His findings of fact shall have the force provided in 
Rule 53(e)(2) of the Federal Rules of Civil Procedure. 
He shall hear and pass upon all motions hereafter filed 
except motions to vary orders already made, motions to 
punish for contempt, or other motions which would 
change the nature of the action or of this reference. He 
shall attend the taking of all depositions and discovery 
proceedings where witnesses are to be examined, except 
upon written stipulation of counsel or order of Court. 
He shall also have power to determine the time of taking 
depositions and resuming the deposition of Hans Sturz- 
enegger now suspended. 


The defendants shall from time to time advance to the 
Special Master from funds which are sought to be re- 
covered by plaintiff in this suit, such expenses as the 
Special Master may incur and such sums on account of 
the Master’s compensation as the Court may from time 
to time allow, but there shall be reserved for future de- 
termination by the Court the question as to whether such 
expenses shall be charged against one or both of the 
parties. 
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Plaintiff is required, within thirty days, to file an 
undertaking in the amount of Five Thousand Dollars 
($5,000), which may be increased from time to time by 
the Court, as security for costs or charges which may be 
assessed against it in this action. 


/s/ Bolitha J. Laws 
Chief Judge 


Filed February 14, 1950 


THE COURT IS RESPECTFULLY REQUESTED TO 
ATTACH THIS PAPER TO THE ORDER OF 
REFERENCE WHICH IT HAS INDICATED 
THAT IT INTENDS TO SIGN ON FEBRUARY 
14, 1950, IN CIVIL ACTION NO. 4360-48, 1G. 
CHEMIE v. McGRATH, ET AL: 


1. The plaintiff objects to the reference of this case 
to a Special Master. 


2. The plaintiff objects to the appointment of a special 
master in this case. 


3. The plaintiff objects to the Court signing the afore- 
going and annexed “Order referring Action to Special 
Master.” 


4. That the defendants maintain that the principal 
issue in this case is the presence or absence of enemy 
taint, and this may involve the question as to the quantity 
or extent thereof, if any, which, under their theory, 
would be considered to be sufficient to constitute the plain- 
tiff an enemy within the purview of Section 9a of the 
Trading with the Enemy Act, as amended; that such an 
issue is chiefly factual, and involves the evaluation of 
many intangible considerations; that, in order to provide 
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the plaintiff with the kind of trial to which it is entitled 
under the Constitution and by statute these considera- 
tions and this issue should be decided by a judge; that if 
it should be decided in the first instance by a master 
that there is enemy taint according to the defendants’ 
theory, the plaintiff would be deprived of an original 
decision by the Court upon the point, and would, instead, 
be relegated to a mere judicial review which could not 
disturb the master’s finding unless it should be clearly 
erroneous; and that, therefore, it is beyond the power of 
the Court, or an abuse of discretion, or both, to refer 
this issue to a special master. (See, eg. Irving-Austin 
Bldg. Corp. v. Cunningham, (7th Cir. 1938), 100 F. 2d. 
574). 


d. The plaintiff objects to the following portions of 
said Order: 


(a) The reference to a Special Master of “the de- 
termination * * * of all issues of fact and law” of 
the case. (As ground of this objection, plaintiff 
submits that this constitutes an unlawful delegation 
of powers, and a surrender of duties which may 
only be performed by the Court itself. See cases 
mentioned in defendants’ memorandum of February 
6, 1950). 


(b) The commitment to a Special Master of the 
duty to “hear and pass upon all motions hereafter 
filed.’? (As ground of this objection, plaintiff sub- 
mits that, while certain exceptions to ‘all motions” 
are provided in said Order, the delegation is never- 
theless too broad and unlimited, and therefore tue 
reason stated in (a), above, equally applies here.) 


(c) The phrase “motions to punish for contempt.” 
(As ground of this objection, plaintiff submits that 
the phrase is not sufficiently definitive, and should 
have added to it the following: “(including sanc- 
tions)”.) 
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(d) The provision for bond as security for costs, 
in relation to this Order. (The grounds of this ob- 
jection are as follows: (i) the plaintiff does not seek 
the reference in this case; (ii) there is an ample 
fund before the Court out of which to defray the 
costs and fees of a Special Master; (iii) Rule 53(a) 
of the Federal Rules of Civil Procedure expressly 
empowers the Court to surcharge such a fund, and 
plaintiff hereby consents to this being done, even 
though it might be the prevailing party; (iv) since 
a fund is available, it is an abuse of discretion to 
put the plaintiff in a possible position where failure 
to increase the bond from time to time may result in 
dismissal of its action; and (v) the Court has no 
jurisdiction to require plaintiff to post a bond as 
security for costs, since the action is a statutory one 
(Section 9a of the Trading with the Enemy Act, as 
amended), which plaintiff cannot bring anywhere 
else in the world, and the statute does not require 
such a bond.) 


6. If this case is extraordinary or exceptional within 
the intent of Rule 53 FRCP, it is so only in respect of 
depositions and discovery procedures, and not in respect 
of the trial of the case itself; and therefore, if a refer- 
ence is proper, it should be limited to preliminary mat- 
ters only. (Cf. Olson Transportation Co. v. Socony- 
Vacuum Oil Co., (D.C.E.D. Wis. 1944, 8. F.R.S. 34, 41. 
Case 2.)) 

Respectfully submitted, 


Whiteford, Hart, Carmody & Wilson 
By /s/ John J. Wilson 

John J. Wilson 
Attorneys for Plaintiff. 
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Filed October 31, 1950 


MOTION FOR DISMISSAL OF COMPLAINT UNDER 
RULE 37(b) FOR THE FAILURE OF PLAIN- 
TIFF TO PRODUCE THE PAPERS OF H. 
STURZENEGGER & CIE. 


The defendants by their undersigned attorneys move 
the court 


1) for an order under Rule 37(b)(2) dismissing the 
complaint because of the failure of the plaintiff to pro- 
duce the papers of H. Sturzenegger & Cie., Basle, Swit- 


zerland, in compliance with the order of the court dated 
July 5, 1949, and 


2) for such other or further relief as may be just and 
equitable. 


Respectfully submitted, 


October 31, 1950 


Harold I. Baynton 
Assistant Attorney General 
Director, Office of Alien Property 


David Schwartz 
Special Assistant to the Attorney General 


Sidney B. Jacoby 
Anthony W. Gross 
Attorneys for the Defendants 
Office of Alien Property 
Department of Justice 
Washington, D. C. 
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Filed February 19, 1951 


MOTION BY PLAINTIFF TO VACATE AND RE- 
VOKE THE ORDER OF REFERENCE ENTERED 
BY CHIEF JUDGE LAWS ON FEBRUARY 14, 
1950. 


Comes now the plaintiff, by its undersigned attorneys, 
and moves the Court (Chief Judge Laws) to vacate and 
revoke his order of reference entered in this case on 
February 14, 1950, upon the ground that such order was 
beyond the power of the Court to make, and it was 
therefore contrary to law and void. 


And for other reasons that may be presented at the 
oral argument upon this moticn. 


Whiteford, Hart, Carmody & Wilson 


By /s/ J. J. W. 

John J. Wilson 
Attorneys for Plaintiff 
Address: 815-15th Street, N.W. 


/s/ J. J. W. 
John J. Wilson 
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Filed February 19, 1951 


MEMORANDUM IN SUPPORT OF ANNEXED 
MOTION OF PLAINTIFF TO VACATE AND 
REVOKE THE ORDER OF REFERENCE 
ENTERED BY CHIEF JUDGE LAWS ON 
FEBRUARY 14, 1950. 


The order of reference contains the following provi- 
sions: 


Page 2:— 


“ORDERED, that William J. Hughes, Jr., Esquire, 
a member of the bar of this Court, is hereby ap- 
pointed Special Master and there is referred to him 
as such the determination and findings of all issues 
of fact and law involved in said action excepting only 
those in the proceedings in intervention now on tria! 
in this Court. 


Page 4:— 


“The Master shall have all the powers and duties 
which by law may be conferred upon or exercised by 
a master. His findings of fact shall have the force 
provided in Rule 53(e)(2) of the Federal Rules of 
Civil Procedure. He shall hear and pass upon all 
motions hereafter filed except motions to vary orders 
already made, motions to punish for contempt, or 
other motions which would change the nature of the 
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action or of this reference. He shall attend the tak- 
ing of all depositions and discovery proceedings 
where witnesses are to be examined, except upon 
written stipulation of counsel or order of Court. 
He shall also have power to determine the time of 
taking depositions and resuming the deposition of 
Hans Sturzenegger now suspended.” 


This was not a reference by consent of the parties. 
It was over the express opposition of the plaintiff. (See 
objections filed herein by the plaintiff at the time the 
Court signed the order.) 


The order refers to a special master ‘‘the determina- 
tion and findings of all issues of fact and law involved 
in said action * * *.’’ This is too broad and beyond the 
power of the Court to do. See Kimberly v. Arms, 129 
U.S. 512; and United States v. Kirkpatrick, —— F. 2d 
——, 15 Fed. Rules Service, 53b.12, Case 1. 


The latter case was decided by the Third Cireuit on 


January 10, 1951, and brings up to date the expressions 
of the Supreme Court in Kimberly v. Arms, supra. 


While the Third Circuit was dealing with “wholesale” 
reference of admiralty cases, the facts that there were 
multiple references and that admiralty cases were in- 
volved do not detract one wit from the force and effect 
of the opinion in condemning a reference of all the 
issues of a@ case to a special master. 


In modernizing the views of the Supreme Court in 
Kimberly v. Arms, the Third Circuit stated: 


Page 2:— 


“Tt will be observed that the reference to the com- 
missioner in the Spivak case was for an ‘advisory 
report’ only. The court evidently did not intend that 
the commissioner should himself decide the issaes in 
the case or make definitive findings of fact and con- 
clusions of law thereon. This is understandable in 
view of the decision of the Supreme Court in Kim- 


83 


berly v. Arms, 1889, 129 U.S. 512, 524, that it is not 
within the general province of a master or commis- 
Sioner to pass upon all the issues in a case ‘nor is it 
competent for the court to refer the entire decision 
of a case to him without the consent of the parties. 
It cannot, of its own motion, or upon the request of 
one party, abdicate its duty to determine by its own 
judgment the controversy presented, and devolve 
that duty upon any of its officers.’ ”’ 


Page 4:— 


“Moreover we think that the order made in the 
Spivak case would be equally beyond the power of 
the district court if it were construed to be a refer- 
ence to a commissioner with directions to consider 
all the issues in the case and report definitive find- 
ings and conclusions with respect thereto in strict 
accord with Admiralty Rule 43144. This would 
amount to an abdication by the court of its duty to 
determine by the exercise of its own judgment the 
issues in the case, including the important and fre- 
quently decisive question of credibility, a duty which 
it was held in Kimberly v. Arms, supra, a court may 
not so delegate without the consent of all the par- 
ties. . & 999 


See, also, McCullough v. Cosgrave, 309 U. S. 634; and 
Adventures in Good Eating v. Best Places to Lat, 7 Cir. 
1942, 131 F. 2d 809. Both of these cases were cited by 
the Court of Appeals in United States v. Kirkpatrick, 
Supra. 


The order of reference should, therefore, be vacated 
and revoked. 
Respectfully submitted, 


Whiteford, Hart, Carmody & Wilson 


|) Sure Reale Rtn NRE eet ee ae 
John J. Wilson 

Attorneys for Plaintiff 

Address: 815-15th Street, N. W. 
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action or of this reference. He shall attend the tak- 
ing of all depositions and discovery proceedings 
where witnesses are to be examined, except upon 
written stipulation of counsel or order of Court. 
He shall also have power to determine the time of 
taking depositions and resuming the deposition of 
Hans Sturzenegger now suspended.” 

This was not a reference by consent of the parties. 
It was over the express opposition of the plaintiff. (See 
objections filed herein by the plaintiff at the time the 
Court signed the order.) 


The order refers to a special master ‘‘the determina- 
tion and findings of all issues of fact and law involved 
in said action * * *.”’ This is too broad and beyond the 
power of the Court to do. See Kimberly v. Arms, 129 
U.S. 512; and United States v. Kirkpatrick, —— F. 2d 
—, 15 Fed. Bules Service, 53b.12, Case 1. 


The latter case was decided by the Third Cireuit on 


January 10, 1951, and brings up to date the expressions 
of the Supreme Court in Kimberly v. Arms, supra. 


While the Third Circuit was dealing with “wholesale” 
reference of admiralty cases, the facts that there were 
multiple references and that admiralty cases were in- 
volved do not detract one wit from the force and effect 
of the opinion in condemning a reference of all the 
issues of a@ case to a special master. 


In modernizing the views of the Supreme Court in 
Kimberly v. Arms, the Third Circuit stated: 


Page 2:— 


“Tt will be observed that the reference to the com- 
missioner in the Spivak case was for an ‘advisory 
report’ only. The court evidently did not intend that 
the commissioner should himself decide the issaes in 
the case or make definitive findings of fact and con- 
clusions of law thereon. This is understandable in 
view of the decision of the Supreme Court in Kim- 
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berly v. Arms, 1889, 129 U.S. 512, 524, that it is not 
within the general province of a master or commis- 
Sioner to pass upon all the issues in a case ‘nor is it 
competent for the court to refer the entire decision 
of a case to him without the consent of the parties. 
It cannot, of its own motion, or upon the request of 
one party, abdicate its duty to determine by its own 
judgment the controversy presented, and devolve 
that duty upon any of its officers.’ ” 


* s s s 
Page 4:— 


“Moreover we think that the order made in the 
Spivak case would be equally beyond the power of 
the district court if it were construed to be a refer- 
ence to a commissioner with directions to consider 
all the issues in the case and report definitive find- 
ings and conclusions with respect thereto in strict 
accord with Admiralty Rule 431%. This would 
amount to an abdication by the court of its duty to 
determine by the exercise of its own judgment the 
issues in the case, including the important and fre- 
quently decisive question of credibility, a duty which 
it was held in Kimberly v. Arms, supra, a court may 
not so delegate without the consent of all the par- 
ties. * © #99 


See, also, McCullough v. Cosgrave, 309 U. S. 634; and 
Adventures in Good Eating v. Best Places to Eat, 7 Cir. 
1942, 131 F. 2d 809. Both of these cases were cited by 
the Court of Appeals in United States v. Kirkpatrick, 
supra. 


The order of reference should, therefore, be vacated 
and revoked. 
Respectfully submitted, 


Whiteford, Hart, Carmody & Wilson 


John J. Wilson 
Attorneys for Plaintiff 
Address: 815-15th Street, N. W. 


84 
Filed February 20, 1951 


DEFENDANTS’ MEMORANDUM IN OPPOSITION 
TO PLAINTIFF’S MOTION TO VACATE AND 
REVOKE THE ORDER OF REFERENCE OF 
FEBRUARY 14, 1950. 


In support of its motion plaintiff does no more than 
repeat the points it made at the time of the order of 
reference a year ago. See objection 5a, plaintiff’s paper 
filed February 14, 1950. Those same points had previ- 
ously been made at considerable length in chambers. If 
plaintiff’s motion be considered one for a rehearing, time 
expired on February 24, 1950. Federal Rule 59(b). If 
it be a motion for relief on the ground that the order 
of reference is void, the time limitation under Rule 60(b) 
(4) is that the motion be made ‘‘within a reasonable 
time.” We submit that the reasonable time has long 


since elapsed and that the motion is therefore not timely. 


In any event, the order of reference was entirely 
proper in view of the exceptional circumstances of this 
case. Plaintiff’s argument is that the court is powerless 
to refer “the determination and findings of all issues of 
fact and law.” Plaintiff confuses the reference of all 
issues with their reference for final decision. The refer- 
ence of all issues is permissible, but it is not permissible 
to refer them for a final decision. The provision of Rule 
58(c) that the order of reference “may direct [the 
Master] to report only upon particular issues” makes it 
clear that there can be a “general reference to report on 
all the issues, both of law and fact, involved in the liti- 
gation.’ 3 Moore’s Federal Practice (1938), p. 3134. 

Kimberly v. Arms, 129 U.S. 512, cited by plaintiff, 
‘meant only to say that the court could not, without the 
consent of the parties, abrogate in favor of the master 
its function of rendering a final decision upon the whole 
ease.” 3 Moore, supra, p. 3134. The specific mention of 
Rule 53(e)(2) in the order of reference made it clear 
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that the court was not referring to the Master the mak- 
ing of a final decision. Since, under the order and the 
Rule, the Master’s report will come hack to the court 
for adoption or rejection, no impropriety was committed. 
DM.W. Contracting Co. v. Stolz, 81 App. D.C. 334, cert. 
den. 330 U.S. 839, 


United States v. Kirkpatrick, C.A. 3, Jan. 10, 1951, 15 
Fed. Rules Service, 53b.12, Case 1, also relied upon by 
plaintiff, actually supports the reference in the instant 
case on the ground of the exceptional circumstances here 
present. See Rule 53(b). The holding of the court, 
which plaintiff fails to quote, was as follows (supra at 
Pp. 53b.12-5) : 


What we do hold is that the district court is not 
empowered to make a general compulsory reference 
of all the issues in a group of admiralty cases, as 
the court is here doing, merely to relieve a congested 
docket and not because the cases themselves present 


exceptional cireumstances which make reference of 
them necessary for the purpose of justice. 

It is submitted that plaintiff’s motion should be denied. 
Whether it be regarded as a motion for a rehearing or 
as a motion to vacate an order, it may and should be 
denied without oral hearing pursuant to Rule 9(f) of the 
Rules of this Court. 


Respectfully submitted, 


February 20, 1951. 
Harold I. Baynton 
Assistant Attorney General 
Director, Office of Alien Property 


David Schwartz 
Special Assistant to the Attorney General 


Sidney B. Jacoby 
Attorneys for Defendants 
Department of Justice 
Washington, D. C. 
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* * * * 


Filed March 1, 1951 
ORDER 


On consideration of the plaintiff’s motion dated Novem- 
ber 6, 1950 to enjoin the Special Master from considering 
a motion of defendants to dismiss the complaint for fail- 
ure of plaintiff to produce papers of H. Sturzenegger et 
Cie. in obedience to the order of this Court entered July 
5, 1949, and after hearing, and on consideration of plain- 
tiff’s motion dated November 28, 1950 for a reconsidera- 
tion of plaintiff’s motion of June 22, 1950 to be relieved 
of that portion of the order of July 5, 1949 requiring 
production of records of H. Sturzenegger et Cie., and 
after hearing, and on consideration of the motion of 
intervenor Remington Rand, Inc., dated January 18, 1951 
for an order staying final determination of defendants’ 
aforementioned motion to dismiss the complaint, and on 
all the papers filed herein, including the said motion of 
defendants to dismiss complaint and the motion of Eric 
G. Kaufman and Aenni C. Kaufman to invoke sanctions 
other than dismissal of complaint as sought by defend- 
ants, and after filing an opinion dated February 15, 
1951, it is 


ORDERED: 


(1) William J. Hughes, Jr., Esq., as Special Master 
and in a manner not inconsistent with the said opinion 
of February 15, 1951 will hold proceedings and take 
evidence as to the good faith of plaintiff in its efforts 
to comply with the order of July 5, 1949 to produce the 
Sturzenegger papers and will report his findings and con- 
clusions to the court for consideration in connection with 
plaintiff’s said motion of November 28, 1950. 


(2) Action on the remaining motions is suspended. 


/s/ Bolitha J. Laws 
Chief Judge 
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* * * * 


Filed February 4, 1953 


OPINION ON OBJECTIONS TO 
DEFENDANTS’ INTERROGATORIES 


Kaufman’s Claim That His Adherents Are Not Parties: 


The Government has propounded interrogatories to 
each of the intervenors ‘‘on whose behalf” Kaufman and 
Attenhoefer have filed their complaints in intervention.? 
In general, these interrogatories are designed to obtain 
the name, address and nationality of each individual 
stockholder, the circumstances of the acquisition of the 
stock and its pedigree, with particular reference to possi- 
ble enemy taint. Both Kaufman and Attenhoefer feel 
the interrogatories are too broad, but Kaufman makes 
the additional contention that under Rule 33 FRCP the 
interrogatories can only be addressed to parties. Kauf- 
man asserts that his intervention is a corporate deriva- 
tive claim and that the stockholders who would be bene- 
fited by his intervention (Tr. Jan, 7/53, p. 36, 46) are 
not before the court as parties. Hence, Kaufman claims 
the interrogatories should be limited to information, not 
privileged, available to Kaufman alone. (Kaufman, Obj. 
to Defs. Interrogs., par. 1-4; Tr. Jan. 7/53, pp. 35-43, 
46-53). Attenhoefes admits he acts for the direct benefit 
of his group but thinks the interrogatories are premature 
(Tr. Jan. 26/53, pp. 42, 64). He states that if Kauf- 
man’s adherents are not now parties, neither are Atten- 
hoefer’s (Tr. Jan. 26/53, p. 39). However, he has no 


1This is the wording adopted by the Government in the first 
paragraph of each set of interrogatories. Kaufman, of course, 
asserts he sues derivatively for the corporation and not for any 
given set of individuals (Tr. Jan. 26, pp. 5-15, 20-25). 


1 For convenience, Kaufman is referred to in the singular; his 
wife, Aenni C. Kaufman, has recently died, and no substitution 
has been made. 
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objection to the persons in his group being made parties 
at this time provided those in the Kaufman group are 
likewise so required (Tr. Jan. 26/53, p. 66). It is neces- 
sary at the outset to examine the validity of Kaufman’s 
position that the stockholders who support his type of 
intervention (Tr. Jan. 26/53, pp. 23, 46)? are not at pres- 
ent parties to the action and hence are immune to ques- 
tioning’ by the Government’s interrogatories. If they 
are not now parties, the further question arises as to 
whether they may be made parties, even, if necessary, 
involuntary parties plaintiff. 


Kaufman’s Amended Complaint states he files it on 
behalf of himself and all stockholders of plaintiff simi- 
larly situated (See Amended Complaint; also Tr. Jan. 
26/53, p. 20). There is a certain anomaly, therefore, in 
coneluding such persons are not parties, bearing in mind 
the courts have recognized the possibility of one being a 
party and still not filing a pleading or actively partici- 
pating in a trial (6 Cyc. Fed. Proc. (3rd Ed.), p. 382; 
McKay v. Rogers, 82 F. (2) 795, 798). However, the 
general rules of practice ordinarily require that parties 
must be named. “Parties to an action, in the eye of the 
law, are those only who are named as such in the record, 
and are properly served with process or enter their 
appearance” (6 Cyc. Fed. Proc. (3rd Ed.), p. 384; ef. 
p. 382). Adopting the test of whether persons other than 
Kaufman would be bound by the outcome of Kaufman’s 
claim, it seems clear they would not be so bound, bear- 
ing in mind the individual nature of the right as held 
by the Supreme Court. (Kaufman v. Societe, ete., 96 L. 


2Kaufman, altho he sues for “all others similarly situated’, 
says he asks no relief for any individual stockholder (Tr. Jan. 
26/53, p. 20) and disclaims representing any individual (Tr. Jan. 
26/58, p. 22). He says all stockholders would benefit from his 
intervention (Tr. Jan. 26/58, p. 27). 


1 Kaufman appears to think otherwise (Tr. Jan. 26/53, pp. 47- 
48, 52-A, 60) but his reasons are not persuasive in view of the 
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Ed, 522; see also Opinion of Master, July 23, 1952). 
In the present type of intervention, unnamed claimants 
are not, therefore, bound by the allegation that the inter- 
venor acts for himself and all others similarly situated; 
such claimants are not foreclosed unless they individually 
appear (Albrecht v. Bauman, 130 F. (2) 452, 454-455; 
ef. Penn. Co. v. Deckert, 123 F. (2) 979, 984). As the 
Supreme Court said, “in such suits the nonenemy stock- 
holder in his own right may assert his nonenemy charac- 
ter in order to protect his own interest” (Kaufman v. 
Societe, 343 U.S. 156, 161). Likewise by the test of ap- 
pealable interest, it seems clear that unnamed claimants 
would have no right of appeal, such right being limited 
to named parties (U.S. v. Seigel, 83 App. D.C. 88, 90; 168 
F. (2) 148, 144-145; West v. RKO Co., 70 F. (2) 621, 
623-624; Rule 73(a) FRPC; ef. Cohen v. Young, 127 F. 
(2) 721). Intervenors, in general, have rights of appeal 
only after they become parties. (13 Cyc. Fed. Proc. (3rd 
Ed.), p. 306). It follows that Kaufman’s adherents are 
not now parties to the present suit and are therefore 
outside the scope of Rule 33 FRCP permitting inter- 
rogatories to parties. The same conclusion must be 
reached as to the individual Attenhoefer claimants. 


Should Kaufman's Adherents and the Attenhoefer Group 
Be Made Parties? 


The fact that Kaufman’s adherents and the Atten- 
hoefer claimants are not now parties does not conclude 
the matter. The record before the Master has shown the 


Supreme Court’s emphasis on the individual nature of the right 
(See Tr. Jan. 26/53, pp. 35-38). Kaufman’s insistence that his 
suit is derivative and that he will show nonenemy taint by way 
of “proof” instead of via parties (Tr. Jan: 26/58, pp. 13-15, 30) 
would hardly, after the proof was in and if he lost, lead a court 
to bar out his one-time adherents. The exact nature of the right, 
as declared by the Supreme Court, is too doubtful (cf. Pentland 
v. Dravo Corp., 152 F. (2) 851). 
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desirability of nonenemy stockholders advising the Gov- 
ernment of the general nature of their claims at this 
time rather than later; only in this way will an ava- 
lanche of fact questions be avoided at the end of the case, 
in the event Chemie loses. Also, as the Government 
points out, individual disclosures may have an evidenti- 
ary bearing on the main case itself (Tr. Jan. 7/53, p. 
13). If so, the Government ought to be allowed to obtain 
such information directly, from the stockholder, instead 
of through the spokesman of a group. It does not seem 
reasonable that the Government’s avenues of inquiry 
should be limited to what Kaufman knows, or Atten- 
hoefer. Nor should the information be limited to such 
information as Kaufman, let us say, is able to give in 
the form of an affidavit signed by Kaufman alone. The 
same is true as to Attenhoefer. The protection of an 
individual oath supporting each claimant’s position 
would in the latter event be lost to the Government. 
Also, so far as Kaufman is concerned, he by no means 
admits any duty to answer with particularity for all; 
he limits his obligation to respond to what he himself 
knows of his own knowledge (Tr. Jan. 7/53, p. 38-43; 
ef. Kaufman Objections to Interrogs., par. 4). Atten- 
hoefer no doubt takes the same position. It thus appears 
that the Government might not receive the same quantum 
or grade of information via Kaufman or Attenhoefer as 
it would if the individual stockholders were compelled 
to respond. 


Likewise, the Supreme Court opinion in Kaufman v. 
Societe, supra, has a bearing on the present problem. 
It ig difficult to read that opinion without feeling that the 
Court contemplated the individual stockholders would 
sooner or later become parties-intervenors. The Court 
disclaims any holding based on technical concepts of 
derivative stockholders’ rights and stresses throughout 
the overriding intention of Congress to protect innocent 


91 


individual stockholders.t. The Court states their rights 
may be asserted in the corporate actions authorized by 
Sec. 9(a) of the Act rather than by a multiplicity of sep- 
arate actions and continues: 


“In such suits the non-enemy stockholder in his own 
right may assert his non-enemy character. . . .” 
(Italics added) 

This holding followed by the statement that “Courts 
trying such corporate actions have adequate equitable 
power and procedural flexibility to protect all interests 
- +.” incline the Master to the belief that as absence 
of individual enemy taint is the essence of the stock- 
holders’ case it is not beyond the powers of the courts 
to require non-enemy stockholders who would be bene- 
fitted by the two interventions to enter their appearance 
as parties. There is no problem of legal theory in the 
case of Attenhoefer’s group; he admits he acts for their 
direct individual benefit. But even in the case of Kauf- 
man, such appearance would in no way violate the con- 
cept of a derivative class action; it is well known that 
in such suits individual beneficiaries of the decision 
eventually come in to show the extent of their claims. 
In the present case each claim, even if asserted as Kautf- 
man wishes by way of evidence without making the non- 
enemy stockholders parties, must in the end produce a 
decision on the nonenemy status of each individual stock- 
holder. This points to the stockholder being required to 


1See the Government’s summation of the individual nature of 
the Supreme Court’s concept at Tr. Jan. 26/58, pp. 35-38. 


1Cf. Alabama Service Station Assn. Vv. Shell Co., 28 F. Supp. 
386, 390; 3 Moore’s Fed. Prac. Dp. 3474; Oppenheimer v. Young 
Co., 144 F. (2) 387, 390. The present is not a case similar to 
Tolliver v. Cudahy Packing Co., 39 F. Supp. 337, wherein the de- 
cision of a single paramount question was decisive as to every 
one. The essence of the present case under the Supreme Court’s 
decision is that each nonenemy stockholder stands or falls accord- 
ing to the circumstances of his own particular case. 
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become a party not only for convenience in asserting 
and ruling upon his claim but to preserve his rights of 
appeal. Likewise, the claimant’s appearance as a party 
would insure him opportunity to be heard in the event 


of settlement or compromise proposals” (3 Moore’s Fed. 
Prac. 2nd Ed., pp. 3551-3560). 


From the viewpoint of the Government the intervention 
of nonenemy stockholders as parties seems not only de- 
sirable for reasons already given but almost essential. 
Unless, for example, the Kaufman adherents appear as 
parties they would not be bound by a judgment for or 
against Kaufman. (3 Moore’s Fed. Prac. 2nd Ed., pp. 
3465-3467; Kaufman v. Societe, 343 U.S. 156; York v. 
Guaranty Trust Co., 143 F. (2) 903, 528-529, rev’d. on 
other grounds 326 U.S. 99; Oppenheimer v. Young Co., 
144 F. (2) 387, 390; cf. Hansberry Vv. Lee, 311 U.S. 32, 
41-46). Hence a decision as to Kaufman’s derivative 
suit would amount to a mere partial or piece-meal dis- 
position of the case. The present adherents to Kauf- 
man’s theory, unnamed of record, might turn right around 
and file individual complaints, pointing to the Supreme 
Court opinion as the precise authority for their action. 
As to Attenhoefer’s group, they too are not of record 
and could come in singly from day to day after decision 
in the main case, or even by filing separate suits.1 This 
would be contrary to the spirit of the Federal Rules of 
Civil’ Procedure which contemplate wherever possible a 
complete disposition of the controversy in one proceed- 
ing. (Rules 1, 14, 18, 19, 20, 23, 24 FRCP, 3 Cyc. Fed. 
Prac. 3rd Ed., p. 226; cf. Shields v. Barrow, 17 How. 130, 


2 Kaufman suggests that if he makes his proof and obtains a 
corporate judgment, the proceeds may be distributed by a plan 
to be submitted to the court for approval. (Tr. Jan. 26/58, pp. 
16-19, 29) This might possibly be feasible but certainly it is not 
the only method. 


1 Subject, of course, to possible Government objection on the 
ground of the Statute of Limitations, laches, etc. 
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136). As the Court said in Brotherhood of Locomotive 
Engineers v. C.M. & St. P.R.R. Co., 34 F. Supp. 594, 596: 


‘The new rules should have a liberal construction, 
and one of the objects sought by these rules was to 
avoid a multiplicity of suits. AH related contro- 
versies should, as far as possible, be settled in one 
action.”’ 


Rule 21 FRPC provides: 


“Parties may be dropped or added by order of the 
Court on motion of any party or of tts own initia- 
twe at any stage of the action and on such terms as 
are just.” 


In 3 Moore’s Fed. Prac., 2nd Ed.,, p. 2906, it is stated: 


“The Rule, permissive in character, also gives the 
Court discretion to allow necessary (conditionally 
necessary) parties or proper parties to be added at 
any stage, on such terms as are just.’ 


“Necessary parties” is here used in the technical sense 


of Shields v. Barrow, 17 How. 130, 136, ie. necessary to 
a complete disposition of the case. (Cf. 3 Moore’s Fed. 
Prac. 2nd Ed., p. 2150). 


While the rule and its predecessors have been chiefly 
utilized in solving problems of jurisdiction and venue it 
has not been limited to such cases, In Adams v. Bell 
Aircraft Corp., 10 F.R. Serv. 23a 51 Case 1, the Court 
cited it as authority for adding, on motion long after suit 
was filed, 171 additional parties plaintiff in a class suit 
brought for “all others similarly situated.’? To the same 
effect is Culver v. Bell & Loffland, 146 F. (2) 29, 31, 
Pentland v. Dravo Corp., 152 F. (2) 851 and Tennessee 
Coal & Iron Co. v. Muscoda Local, 5 F.R.D. 174, 176-177. 


1 Kaufman has criticized many of these cases as being “spuri- 
ous” class suits (Tr. Jan. 26/58, pp. 48-50, 56-57). However, it 
is by no means certain that Kaufman’s intervention is a “true” 
class action, bearing in mind the Supreme Court opinion. See the 
difficulties exemplified in Pentland v. Dravo Corp., supra. 
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In Fowkes v. Dravo, 62 F. Supp. 361, amended 75 F. 
Supp. 514, the Court first gave ten days for additional 
parties to join or be barred, and then amended its order 
to leave the case open to further interventions until final 
judgment, when it would decide whether the judgment 
would bind only those who had appeared or whether 
other parties would be brought in by supplementary 
proceedings. From Pentland v. Dravo Corporation, 152 
F, 2d 851, C.A. 3, which impelled the District Court to 
amend its order, it appears that the amendment was 
based upon the governing Fair Labor Standards Act and 
its policy. The District Court, in the premises there 
existing, believed it was doing the “greatest justice” by 
deferring the matter until final judgment. (75 F. Supp. 
514). The power to require the addition of other parties 
was thus upheld by both the District Court and Court of 
Appeals. The time at which such addition is to be made 
depends, as always, upon the policy of any governing 
statute, upon sound discretion and upon the need to pro- 
mote the orderly administration of justice. 

Possible Involuntary Joinder Under Rule 19(a) FRPC: 


Rule 19(a) FRPC provides: 


“Necessary Joinder. Subject to the provisions of 
Rule 23 and of subdivision (b) of this rule, persons 
having a joint interest shall be made parties and be 
joined on the same side as plaintiffs or defendants. 
‘When a person who should join as a plaintiff refuses 
to do so, he may be made a defendant or, in proper 
eases, an involuntary plaintiff.” 

It may be conceded that nonenemy stockholders have 
no “joint interest” nor is it entirely accurate to say even 
as to Kaufman’s adherents that they definitely refuse to 
join as parties plaintiff. Their intention is apparently 
to stand on the side-lines for the present, “waiting for 
the smoke to settle,” as their counsel stated. (Tr. Jan. 
7/53, p. 40). This is in accord with what appears to be 
the European reluctance to enter litigation by name if 
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it can be avoided. Unfortunately, however, the com- 
pelling reasons already cited prevent deference to this 
Viewpoint or the Attenhoefer group’s apparent diffidence.? 
If necessary to a complete disposition of the ease, the 
nonenemy stockholders, if their names can be ascertained, 
can be made involuntary parties plaintiff as the rule 
allows. While Rule 19(a) is based upon Independent 
Wireless Telegraph Co. v. Radio Corporation, 269 U.S. 
450, which held a licensee had a substantive right to have 
the patent owner join as an involuntary party plaintiff 
in an infringement suit, there is nothing in the rule 
limiting it to this type of case. Indeed it has been ap- 
plied to cases of mere refusal or reluctance similar to 
the present (Slauson v. Standard Oil Co., 29 F. Supp. 
497, 498; Davis v. Oberle-Jordre Co., 9 F.R.D. 301; Koepp 
v. Northwest Freight Iines, 10 F.R.D. 524, 527; cf. 
Pettit v. Pheman Co. 3 FR. Serv, 19b 2 Case 1). 


In addition to the above there is authority, where the 


claimants are capable of being served, as here by publi- 
cation, to make them parties defendant if necessary.” 
(See Com. 4 F.R. Serv. 19a 22, p. 908; 3 Moore’s Fed. 
Prac. 2nd Ed., p. 2147). 


1 After joinder as parties, the nonenemy stockholders would, of 
course, have certain compensating advantages, such as right to 
notice, rights of appeal, etc. 


1 The theo 
FR. Serv. 


+ DP. 476; 
The latter states, however, 
cases which have sanctione 
(Moore, op. cit., p. 2150), 
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It would seem therefore that the courts have power, 
with or without a fund in its possession—and here it has 
none, to require the ultimate beneficiaries of a class 
action to enter their appearance as parties where the 
interests of justice so require. Under the Supreme 
Court’s decision in the Kaufman case, nonenemy stock- 
holders could undoubtedly require the Court to admit 
them as individual parties. What the stockholders can 
do, the courts can do, if necessary, in the administration 
of justice. These stockholders, after all, are theoretically 
already before the Court through the action of their 
spokesman in suing for himself “and all others similarly 
situated.” Some of them may rely on the Kaufman 
complaint to toll the statute of limitations or escape the 
defense of laches. (Cf. York v. Guaranty Trust Co., 
143 F. (2) 503, 528, 529 and cases cited). To require 
the disclosure of their names and the entry of their ap- 
pearance does not appear to be an extreme instance of 
the exercise of judicial power, or oppressive in any way.” 
Separate pleadings are unnecessary; an entire group may 
join in one or other of the complaints in intervention 
already filed and be represented by the same attorney. 
(Adams v. Bell Aircraft Co., 10 F.R. Serv. 23a 51 Case 
1; Fowkes v. Dravo Corp., 62 F. Supp. 361; Rule 20 
FRCP). 


Finally, Kaufman need have no fear that requiring his 
adherents to appear will divest his complaint of its de- 
rivative nature (Tr. Jan. 26/53, pp. 23-25, 52-54, 61-62). 


1Under his derivative theory, Kaufman contends the statute 


of lirnitations is tolled by the main suit (Tr. Jan. 26/58, pp. 10-11, 
21). 


2The Government feels it would be impracticable and unsatis- 
factory to examine these stockholders as witnesses under Rule 31 
FRCP (Tr. Jan. 26/53, pp. 32-33) instead of as parties under 
Rule 38. Under Rule $1, there is no requirement that the wit- 
ness must answer, and no sanction if he refuses. Also the method 
is cumbersome, somewhat akin to the procedure on letters roga- 
tory (See Rule 31(b), Rule 30(c) and (e) FRCP). 
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Nothing in the Rules of Civil Procedure prevents mul- 
tiple parties plaintiff from joining in a true class suit, 
as Kaufman contends his is. Such a joinder by the 
Kaufman adherents in no way commits them to Atten- 
hoefer’s theory of direct assertion of individual rights. 
Kaufman and his adherents can litigate on the Kaufman 
theory, and the Attenhoefer group on the Attenhoefer 
theory. The present holding does not force claimants to 
adopt either theory. All that is held is that, for what 
appear to be sound reasons of judicial administration, 
the adherents to both groups shall come in as parties 
now, rather than later. Only in this way can the case 
proceed in an orderly fashion and the Government’s 
rights of discovery be rendered effective. (Cf. Alabama 
Ind. Serv. Station Assn. v. Shell Co., 28 F. Supp. 386, 
390). 


My conclusion is therefore that upon application of the 
Government? an order may be entered directing all non- 
enemy stockholders for whose ultimate benefit complaints 
in intervention have already been filed to join in one 
or other of these complaints or file complaints of their 
own.’ Any future claimant should follow the same course. 
The Government may then address a new set of inter- 
rogatories, modified as herein after provided, to each 
such party as and when he becomes of record. 


Modification of Interrogatories: 


It appears to the Master that a somewhat simplified 
set of interrogatories might serve all useful purposes at 


1The Government has not yet expressed its attitude (See Tr. 
Jan. 26/53, pp. 38, 44, 59, 68). 


2In Brooks v. Southern Dairies, Inc., 38 F. Supp. 588, a Fair 
Labor Standards case, it was held beyond the power of Congress 
to require other employees to become parties. In Pentland v. 
Dravo Corp., 152 F.(2) 851, 855, the Court refused to agree with 
this holding. Whatever the merits of it in Fair Labor Standards 
cases, it has no application here to a derivative stockholders’ suit 
against the United States. 


98 


this time, bearing in mind that additional interrogatories 
may later be propounded if needed (Rule 33). The Gov- 
ernment is certainly entitled to know the full name and 
address of each claimant, his nationality, occupation, the 
number of shares he owns, or his precise interest there- 
in, when and where the stock was acquired and in what 
way, by purchase, gift. devise, exchange, operation of 
law or otherwise. As to prior holders, there is no ob- 
jection to asking the claimant about them, if he knows, 
without however placing upon the claimant any duty to 
investigate (See Tr. Jan. 7/53, pp. 9-16). In the event 
the claimant knows the identity of a prior holder or 
holders, he may likewise be asked the identity and na- 
tionality of such predecessors, their residence, occupa- 
tion, ete. It is reasonable, too, that the Government 
should be entitled to know if any loans, pledges or other 
agreements have been made upon the stock, and the 
dates and persons involved, and their nationalities. 
Whether the shares have been voted, when, and by whom, 
and the proxies, seems also a reasonable question. 


I do not regard questions as to the claimant’s other 
stock-holdings as proper, certainly not at this time, nor 
the identity of the claimant’s present or prior employers 
unless such questions are limited to whether any prior 
employer was of enemy character. Whether the claim- 
ant’s stock or other assets have been blocked or the 
claimant or his spouse black-listed since April 1940 and 
the details thereof seems an entirely proper inquiry and 
this may be asked as to any prior holder of his stock, 
if he knows. 


Counsel for the parties should attempt to agree on 
the form of the interrogatories as above modified in 
default of which a further order will be entered. 


Wm. J. Hughes, Jr. 
Special Master 
January 31, 1953 
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Filed March 19, 1953 
RULING ON MOTION FOR STAY 


At a scheduled hearing March 17, 1953 on the Govern- 
ment’s Motion for Further Production and its Motion 
for Production of the Original Books of Chemie, plaintiff 
moved for a stay of further proceedings pending actual 
dismissal, vel non, of the Complaint pursvant to Chief 
Judge Laws’ Opinion of February 19, 1953. No Order 
has yet been entered on that Opinion. Plaintiff has 
pointed to a rough draft of an Order prepared by Chief 
Judge Laws himself which contains a notation at the 
bottom: 


“(What about staying all proceedings insofar as 
plaintiff is concerned (blank) and then dismissal with 
prejudice unless otherwise ordered?)” 

This shows the Court is considering the matter of a 
stay and under these circumstances the Master is reluctant 
to act. It is not so much a question of jurisdiction as 
propriety. Any action upon the present application might 
fix the pattern for future stays, which might have wide 
repercussions. As the Court itself is apparently consid- 
ering the matter it would seem desirable for the Master 
to abstain. Hence the form of the Order will be that the 
present application for stay be and it is hereby denied 
without prejudice to the right of plaintiff to apply to the 
Court within five days from the date hereof. 


/s/ Wm. J. Hughes, Jr., 
Special Master 


March 18, 1953. 


Filed May 12, 1953 


ORDER STAYING PROCEEDINGS 
BEFORE SPECIAL MASTER 


Upon consideration of the motion of the plaintiff to 
stay further proceedings before the Special Master, in- 
sofar as plaintiff is concerned, and after hearing counsel 
for the respective parties, it is, by the Court, this 12th 
day of May, 1953, 


ORDERED that said proceedings be, and they hereby 
are, stayed until June 22, 1953, insofar as plaintiff is 
concerned. 


/s/ Bolitha J. Laws 
Chief Judge 
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Filed June 19, 1953 
ORDER EXTENDING STAY AS TO PLAINTIFF 


Upon consent of the parties, given in view of the 
Court’s order of this day extending until July 15, 1953 
the time specified in the 4th paragraph of the Court’s 
order of March 31, 1953, 


IT IS ORDERED that the stay granted plaintiff by 
order of this Court dated May 12, 1953, be and it is 
hereby extended until July 22, 1953. 

June 19, 1953. 


/s/ Bolitha J. Laws 
Chief Judge 


Filed December 21, 1953 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 4360-48 


Socrere Inrerwationate Povr Particreations 
Inpustrieies Er Commexrcutss, 8S. A., ete. 
PLAINTIFF 


v. 
Herbert Browne, Jr., er AL., DEFENDANTS 
Enic G. Kaurman, et AL., INTERVENOR PLAINTIFFS 


Ernest ATTENHOFER, ET AL., INTERVENOR PLAINTIFFS 
Awnyemanie Ruta Kurnctier, et AL., INTERVENOR PLAINTIFFS 


ORDER 


Upon review of the proceedings in this case, and par- 
ticularly developments since the last extension of time 
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granted plaintiff, by order of June 19, 1953, to produce 
documents and records ealled for originally by order 
dated July 5, 1949, it is, by the Court, this 2lst day of 
December, 1953 


ORDERED: 


1. That plaintiff’s motion of July 14, 1953 to extend 
until September 15, 1953 the period defined in paragraph 
4 of the order of March 31, 1953, as amended by order 
of June 19, 1953, be, and hereby is, granted; 


2. That plaintiff’s motion of October 15, 1953 to 
vacate paragraph 4 of the order of March 31, 1953, as 
amended by order of June 19, 1953, and to extend the 
time to make further discovery under the order of July 
5, 1949, be, and hereby is, denied; 


3. That defendants’ motion of October 31, 1950 to 
dismiss plaintiff’s complaint for the failure of the plain- 
tiff to produce the papers of H. Sturzenegger & Cie., 
Basle, Switzerland, as required by the order of July 5, 
1949, be, and hereby is, granted, and plaintifi’s complaint 
hereby is dismissed with prejudice, plaintiff and defend- 
ant to bear their own costs and expenses in the proceed- 
ing and in the reference, and the compensation and 
expenses of the Special Master not to be chargeable to 
plaintiff ; 


4. This order shall not apply to the claims of inter- 
venors Kaufman, Attenhofer and Klingler or to the 


claims of any other stockholders hereafter properly ad- 
mitted as intervenors in this case. 


5, The Court, expressly determining under Rule 54(b) 
of the Federal Rules of Civil Procedure that there is no 
just reason for delay in entering final judgment dismiss- 
ing plaintiff’s complaint, hereby expressly directs that 
final judgment dismissing plaintiff’s complaint with preju- 
dice be entered. 

/s/ Bolitha J. Laws 
Chief Judge 
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Filed June 22, 1954 


OPINION ON DEFENDANTS’ OBJ ECTIONS TO 
INTERROGATORIES 


Intervenors Kaufman et al. have propounded 29 inter- 
Togatories to the government. The government objects 
to Interrogatories Nos. 3(b), 6, 20, 27, 28 and 29, 


Interrogatory 3(b), by reference to Interrogatories 1, 
2 and 3(a), requests a list of any investigative reports 
made by personnel of the Department of Justice or the 
Office of Alien Property relative to the ownership of 
plaintiff’s stock. If so, Interrogatory 28(b)? asks a 
Summary of the information contained in the files with 
respect to the extent of enemy stock ownership at the 
time of vesting. At the hearing on defendants’ objec- 
tions, the intervenors made clear that they wanted not 
only data compiled by the government relative to the 
intervenors’ stock, but as to all stockholders, whether 
or not they have intervened in the present action. The 
reason, they say, is the derivative nature of the inter- 
venors’ rights under Kaufman v. Societe, 343 U.S. 156 
which the intervenors construe to hold that the govern- 
ment can retain only the enemy-tainted shares. (Tr. Apr. 
27/54 p. 13-14, 16, 19-27, 32.) Hence, the intervenors 
claim the un-tainted shares must be returned to the 
corporation for distribution in a way later to be deter- 
mined (Tr. Apr. 27/54 p. 14, 16, 19-22, 25-27) and thus 
the government’s data as to enemy taint relative to all 
shares is pertinent. 


The government objects to Interrogatories 3(b) and 
28(b) on the ground that under the decision of Chief 


1 Kaufman’s memo in opposition, p. 5, bottom, disclaims the re- 
quirement of a summary but makes clear the intervenors’ wish 
to study the documents requested. 
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Judge Laws dated July 5, 1949, no party is entitled to 
the government’s work papers. It points out that the 
intervenors have continuously had access and still have 
access to the basic documents themselves belonging to 
poth plaintiff and the government. It also differs with 
the intervenors as to the meaning of Kaufman v. Societe 
343 U.S. 156 and claims that under that decision data 
as to enemy taint of stock other than that owned by 
parties before the court is immaterial (Tr. Apr. 27/54 
p. 9). » The Master was disturbed as to the sweeping 
nature of a possible decision relative to the nature and 
extent of the right validated in the Kaufman case and 
asked for full briefs as to the latter. A. study of the 
subject, however, indicates the present matter can be 
disposed of on the first objection alone,” namely that the 
data and documents requested are privileged. 


The government’s objections (par. 1) state that Inter- 
rogatory 3(b) asks for the government attorneys’ work 
product at least in part, and for ‘‘the fruit of the exer- 
cise of skill and analytical effort by defendants’ ser- 
vants.’”? It states the imtervenors in effect “ask for the 
thinking and the work and its research and the logical 
construction of the lawyer who wrote that investigative 
report.” Also “because it gives the intervenors the bene- 
fit of our work, our sweat and tears and our thinking. 
And this is in an area where they can do the same 
thinking, because the documents are as available to them 
as they are to us” (Tr. Apr. 27/54 p.7). “They want us, 
for instance, to go through the 70,000 documents we have 
and find every single one that relates to the ownership 
of any share of stock in the plaintiff by anybody at any 
time and present them with a list as long as this table 


1 Counsel for Kaufman stated that the issue was “so important 
that it ought not to be decided on any question of interrogatories” 
(Tr. Apr. 27/54, p. 48, cf. p. 31). Counsel for plaintiff as amicus 
curiae stated in his Comments that the Master should not “un- 
dertake to resolve such a fundamental and uncertain problem at a 
preliminary stage and on a minor point, such as an objection to a 
discovery interrogatory.” 
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of every document that bears on anybody at all, whether 
it be their client or somebody else (Tr. Apr. 27/54 p. 
10). Government counsel stated it had indexed the 
defendants’ documents but not plaintiff’s (Tr. p. 61). 
Apparently the index was a kind of summary of lawyers 
thinking or selection, with code words So indicating (Tr. 
p. 62). The government also pointed out it might be held 
responsible for errors (Tr. p. 63-64). 


Enough has been said to indicate the government’s 
data is not merely factual but permeated with opinion 
and expressive of varying viewpoints of attorneys which 
may not necessarily turn out to be the government’s 
final position. The opportunities for embarrassment and 
for the interjection of collateral issues and accusations 
into the case seem obvious. These factors differentiate 
the present case from those cited by intervenors which 
are limited to the production of facts and not as here 
opinions or part facts and part opinions. Insofar as 


the interrogatories ask action in futuro no reason ap- 
pears why the government should do this work bearing 
in mind that the intervenors have equal access to the 
basic documents. Also there is the decision of Chief 
Judge Laws of July 5, 1949, denying a comparable mo- 
tion and the Master’s ruling of July 14, 1952. 


Accordingly the government’s objection to Interroga- 
tory 3(b) is hereby sustained. The rationale of the 
present ruling applies also to Interrogatories 6, 20, 28 
and 29. Apparently Interrogatory 27 has been with- 
drawn (Tr. Apr. 27/54 p. 82), but if not the objection 
to No. 27 is likewise sustained. 


In answer to Nos. 19 and 20, the government has 
expressed its willingness to furnish the intervenors with 
& partial index, made some time ago, of the government 
documents involved in those questions (Tr. Apr. 27/54 
p. 63-65). To the extent proffered it is so ordered. 


Wm. J. Hughes, Jr. 
June 21, 1954 Special Master 


Filed November 16, 1954 


OPINION ON MOTION TO DISMISS FOR FAILURE 
TO ANSWER INTERROGATORIES 


On August 13, 1954 the Special Master entered an 
order extending the time within which claimants must 
answer interrogatories until September 15, 1954. In that 
order it was indicated that the Master upon motion and 
a showing of good cause would enter an order dismissing 
the claims of those failing to answer within the pre- 
scribed period. On September 24, 1954 the Government 


filed such a motion and a hearing has been had on objec- 
tions thereto. 


For the reasons hereinafter stated the Master is of the 
opinion that the Government’s motion must be granied. 


The present matter has a long history dating as far 
back as October 17, 1952, over two years ago. On that 
date the Government first served interrogatories seeking 
facts as to the status of individual stockholders. After 
hearings the Master rendered an opinion dated January 
31, 1953 followed by an order dated July 21, 1953 requir- 
ing stockholders on whatever theory they were seeking 
recovery and however represented to appear by name. 
One of the purposes of this requirement was to effectu- 
ate the Government’s discovery rights with particular 
reference to its right to have its interrogatories an- 
swered personally by the stockholders as distinguished 
from obtaining the information secondhand from the 
stockholders’ representative (See Opinions of Master 
dated January 31 and July 21, 1953 and Order dated 
July 21, 1953, par. 16). The Master’s opinion of Janu- 
ary 31, 1953 was filed after hearing objections filed by the 
Kaufman intervenors November 24, 1952 and the Atten- 
hofer intervenors November 20, 1952. Likewise the 
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Master’s order of July 21, 1953 was entered after hear- 
ing the Government’s motion filed April 16, 1953 that 
certain stockholders be required to appear by name 
within a stated time and objections thereto and after 
hearing the Attenhofer intervenors’ motion filed May 27, 
1953, for a stay of all proceedings pending final deter- 
mination of the validity of the dismissal of Chemie’s 
suit pursuant to Chief Judge Laws’ opinion of February 
19, 1953. It is a fair statement therefore that repre- 
sentatives of the Kaufman and Attenhofer groups were 
aware from October 1952 onward that the Government 
was seeking information of individual stockholders by 
way of interrogatories to be answered by each such 
stockholder. Subsequent intervenors would naturally 
be on similar notice. 


The order of the Master dated July 21, 1953 above 
referred to fixed a bar date of December 31, 1953 within 
which individual stockholders must come in by name 
and assert their claims. It was without prejudice to 
the right, if any, of such stockholders to file separate 
suits if they so desired; however no such suits have been 
filed (Master’s Order of July 21, 1953, par. 18(B)). 
A motion addressed to the Court (not the Master) to 
vacate this order on the ground it was beyond the au- 
thority of the Master was filed by the Attenhofer inter- 
venors on August 27, 1953, with notice to the Kaufman 
and Klingler intervenors. This resulted in a hearing 
before the Court (Judge Pine) on November 5, 1953 at 
which the matter of interrogatories to stockholders was 
extensively discussed, resulting in the Court directing 
the parties to appear before the Master to have the 
_ form of the interrogatories settled. This was done at a 
_ hearing before the Master on November 6, 1953 after 
which the parties re-appeared before Judge Pine on 
November 9, 19538. On that date the parties agreed on 
a voluntary basis to attempt to obtain answers to the 
| interrogatories and the Court fixed December 31, 1953 as 
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the date on which the answers were to be filed (Tr. 
Nov. 9, 1953, pp. 6, 12). The parties again appeared 
before Judge Pine on December 7 and 10, 1953 at which 
time the Government advised the Court of Chief Judge 
Laws’ memorandum opinion of November 16, 1953 in- 
dicating he would grant the Government’s motion to 
dismiss Chemie’s main suit. This, the Government stated, 
materially changed the situation as to the claims of 
stockholders and required that they be made parties 
instead of being allowed to answer interrogatories on a 
voluntary basis. The Government therefore pressed its 
contention that the stockholders be made parties and 
answer the interrogatories in that capacity and for a 
bar date for appearances (Tr. Dec. 7 and 10, 1953, pp. 
4-9; 20, 31, 55-64). The Court (Judge Pine) so held 
and by order. dated December 16, 1953 fixed March 31, 
1954 as the bar date (Tr. Dec. 7 and 10, 1953, pp. 66-67; 
72). On that date some 2500 stockholders intervened 
by name. 


The order of the Master dated July 21, 1953 which 
required stockholders to intervene by name required the 
Government to serve it upon all intervenors of record 
and this was done. It likewise required publication in 
Zurich and Basle newspapers and in Washington, D. C. 
newspapers once a week for three consecutive weeks and 
once a month thereafter for four months. This was 
done. The Master’s order of July 21, 1953 gave as one 
of the grounds therefor the following: 


“(16) defendants are entitled to the benefit, in 
orderly fashion, of prescribed pre-trial procedures 
with respect to such allegedly non-enemy stockhold- 
ers, and such procedures should reach such stock- 
holders directly’’. 


This referred to the Government’s right to propound 
interrogatories directly to the stockholders and it is 


clear from the pre-history of the order that counsel for 
all parties so understood it. 
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Judge Pine’s order of December 16, 1953 which ex- 
tended the bar date until March 31, 1954 provided for 
republication of the Master’s order of July 21, 1953 
(with the new bar date) in the same publications in 
Switzerland and in this country and this was done. 


Upon the intervention by name of the intervening 
stockholders on March 31, 1954 the Government on April 
2 and April 8, 1954 served counsel with interrogatories 
addressed to each such stockholder. On April 12, 1954 
counsel for the stockholders which included the Kauf- 
man, Attenhofer and Klingler groups of intervenors filed 
objections to the interrogatories in certain respects and 
asked an additional 90-day extension of time for answer- 
ing the interrogatories. The latter was particularly op- 
posed by the Government which invited the attention of 
counsel for the stockholders to its letter of January 29, 
1954 putting them on notice that as the interrogatories 
had been brought to the attention of opposing counsel 
and had been approved by the Court as far back as 
November 1953, the Government would oppose any ex- 
tension of the period for answering the interrogatories 
as provided in Rule 33 FRPC. 


The stockholders’ objections and their request for a 
further extension of time were heard by the Master on 
April 27, 1954. The Master granted a three-months’ 
extension of time to expire July 27, 1954, within which 
the answers were to be filed (Tr, Apr. 27, 1954, p. 136). 
Thereafter on July 23, 1954 the attorneys for the Kauf- 
man group of intervenors moved for a further 90-day 
extension. The Government opposed this and a hearing 
was had on the motion August 12, 1954 at which time 
counsel for the Attenhofer group jointed in the motion. 
The result was that the Master by order dated August 
13, 1954 granted all intervening parties a further exten- 
sion of time to answer the Government’s interrogatories, 
the time to expire at 11:59 P.M. September 15, 1954. 
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Because of the peculiar circumstances of the Kaufman 
group the order provided: 


“9. In so far as intervenors Kaufman, et al. are 
concerned, the present extension of time is condi- 
tioned upon counsel for the said plaintiff intervenors 
advising any and all intervenors represented by them 
who have not yet answered defendants’ interroga- 
tories, that such interrogatories must be answered 
on or before September 15, 1954, and that in default 
of answers to the said interrogatories, the Master, 
upon motion of the defendants, and good cause there- 
for being shown, will enter an order dismissing the 
claims of the said intervenors.” 


The latter statement while addressed to the Kaufman 
group was, of course, notice to all. 


The defendants, as already seen, on September 24 last 
filed their motion to dismiss the complaints of stock- 
holders who failed to answer defendants’ interroga- 
tories. On this a hearing was had before the Master on 


October 13, 1954 at which time the intervenors’ opposi- 
tion was asserted. Their principal grounds were that 
Rule 37(d) permits dismissal only in the event the fail- 
ure to answer is wilful and that the non-receipt of an- 
swers is not a sufficient basis from which to infer wilfull- 
ness (Tr. Oct. 13, pp. 13-19, 30, 33, 42, 44-46). Counsel 
for the intervening stockholders likewise suggested that 
many of them had sold their stock jn the interim, which, 
counsel stated, raised the question of the right of the 
vendees to be substituted under Rule 25(¢) FRCP (Tr. 
Oct. 13, 1954, pp. 22, 33-38). Counsel for one group of 
stockholders suggested the Master should enter an order, 
if he thought it appropriate, that the vendees be sub- 
stituted as intervening parties plaintiff under Rule 25(¢) 
FRCP (Tr. Oct. 13, 1954, p. 34). Counsel for another 
group felt the proper order would be one stopping this 
side of dismissal but providing that no intervening stock- 
holder failing to answer interrogatories could proceed 
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further without the express permission of the Court (Tr. 
Oct. 13, 1954, pp. 17-18). 


The Master is unable to accede to any of these sugges- 
tions. Taking the last two first it seems quite clear that 
the Master has no power, without a motion under Rule 
25(c) FRCP, to interject new intervenors into this liti- 
gation. Even with a motion the question would arise as 
to whether there was any right of substitution in view 
of the provisions of the Anti-Assignment Statute (31 
U.8.C. Sec. 203) prohibiting assignment of claims against 
the United States. The matter is not now before the 
Master and is expressly left undecided either way. 


As to the second suggestion that the complaints of non- 
answering stockholders be retained for further possible 
action if, as and when they should answer im futwro, the 
Master feels that such action would amount to a denial 
of the Government’s right to sanctions under Rule 37(d). 


Coming to the main question, Rule 37(d) FRCP pro- 
vides as follows: 


“(d) Ifa party... wilfully fails to appear before 
the officer who is to take his deposition, after being 
served with a proper notice, or fails to serve an- 
swers to interrogatories submitted under Rule 33, 
after proper service of such interrogatories, the court 
on motion and notice may strike out all or any part 
of any pleading of that party, or dismiss the action 
or proceeding or any part thereof, or enter a judg- 
ment by default against that party.” 


Counsel for the intervening stockholders argue under 
- this rule that the failure to answer interrogatories must 
_ be “wilful” citing 4 Moore’s Federal Practice (2nd Ed.) 
Sec. 37.04, pp. 2306-2308 and footnote 2. They contend 
_ the non-receipt of answers is an insufficient basis for 
_ arguing wilfulness. Assuming “wilfully” in Rule 37 (d) 
FRCP modifies failure to serve answers, and grammati- 
cally this does not appear to be the case (see Moore 
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footnote 2 above cited) the Master is of the opinion that 
the facts and circumstances in the present case are suffi- 
cient to show wilfulness. Even if the stockholders knew 
nothing of the prospective interrogatories until April 
1954 the period elapsing thereafter until the bar date of 
September 15, 1954 would appear to have been amply 
sufficient to enable them to become informed of their 
obligations. The self-interest of attorneys and clients 
alike suggests the unlikelihood of the latter being in the 
dark as to the Government’s interrogatories. Indeed the 
record shows persistent action by their attorneys to 
bring the matter to their clients’ attention. The order 
of the Master dated August 13, 1954 extending the period 
for answering until September 15, 1954 gave fair and 
explicit notice to all (and not merely to the Kaufman 
intervenors) as to the likelihood of a dismissal upon 
good cause being shown for failure to meet the deadline. 
In this aspect the Master followed the procedure observed 
in Dunn v. Pennsylvania R. Co., 96 F. Supp. 597; Dann v. 
Campagnie Generale etc., 29 F. Supp. 330, and other 
cases ‘wherein the Court acting im terrorem allowed an 
additional time after which, in the event of non-action, 
the complaint would be dismissed. 


The present decision is based upon the aggregate of 
facts and circumstances shown herein and not upon any 
technical definition of “wilful’? even assuming that under 
Rule 37(d) FRCP the failure to answer interrogatories 
must be ‘‘wilful,” as to which no opinion is expressed. 
The word “wilful”, as the courts have said, is a word 
of many meanings (Spies v. U.S., 317 U.S. 492, 497; U.S. 
v. Murdock, 290 U.S. 389, 394). In the present context 
it would seem to have the general meaning of failing to 
answer the interrogatories after being advised of the 
obligation to do so (U. S. v. Illinois Central R. Co., 303 
U.S. 239, 242-243). The latter is amply shown in the 
present record and the non-receipt of answers is suffi- 
cient, taking the other circumstances into consideration, 
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to show the failure to answer. Thus the requirements 
of Rule 37(d) FRCP are met. The Master is fortified 
in his views by the decisions of Chief Judge Laws dated 
February 19, 1953 and November 16, 1953 (111 F. Supp. 
435 and 15 FRD 83) dismissing Chemie’s main suit for 
failure to produce documents under Rule 34 FRCP and 
by Judge Pine’s decision herein dated December 16, 
1953 fixing March 31, 1954 as a bar date after which no 
further interventions could be filed. The present deci- 
sion is no more drastic and has equal circumstances to 
support it. In the event of exceptional cases of mistake, 
inadvertence, surprise or excusable neglect, or any other 
ceason justifying relief from a judgment, the party has 
always the right to proceed under Rule 60(b) FRCP ecov- 
ering relief from a judgment or order. 


Accordingly the Master is of the opinion that the Gov- 
ernment’s motion to dismiss must be sustained. An 
appropriate order should be presented. 


Wm. J. Hughes, Jr. 
Special Master 


November 16, 1954 


Filed June 20, 1955 


OPINION ON GOVERNMENT’S MOTION 
FOR SUMMARY JUDGMENT 


The Government has moved for summary judgment as 
to certain named intervenor-plaintiffs, members of the 
Kaufman, Attenhofer and Klingler groups, on the ground 
they purchased their stock in plaintiff corporation sub- 
sequent to the date of vesting and hence their claims are 
barred by the Amnti-Assignment Statute, 31 U.S.C. See. 
203. That statute reads as follows: 
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“All transfers and assignments made of any claim 
upon the United States, or of any part or share 
thereof, or interest therein, whether absolute or con- 
ditional, and whatever may be the consideration 
therefor .. . shall be absolutely null and void, unless 
...? (Exceptions inapplicable) 

The Government’s motion applies only to some, not all 
of the intervenors. Thus the Kaufmans, Attenhofer and 
Klingler allege they acquired their personally owned 
stock prior to vesting. (Kaufman Compl. Par. 7; Atten- 
hofer Compl. Par. 8; Klingler Compl. Par. 6). The Gov- 
ernment’s motion is addressed to such of their adherents 
as got their stock later, by assignment. No factual de- 
fenses denying interim assignments have been filed in 
answer to this motion. The Kaufman intervenors meet 
it by contending that under Kaufman v. Societe, 343 U.S. 
156, they are asserting a derivative corporate claim for 
the return to the corporate plaintiff of the proportion of 
assets represented by non-enemy tainted stock. As this 
corporate claim has not been assigned the Kaufman inter- 
venors assert the Anti-Assignment Statute is inapplicable. 
The Attenhofer and Klingler intervenors claim the Anti 
Assignment Statute was never meant to apply to cases 
such as the present. However, if it does apply they still 
claim a right of recovery on the ground they have sued 
on the Kaufman derivative theory as well as on a per- 
sonal right of action.” 


1Jt is true the Klingler intervenors assert there are genuine 
issues of material facts as to whether any so-called assignment 
was knowing and deliberate if made prior to the Supreme Court 
decision in Kaufman v. Societe, April 7, 1952. However, in view 
of ie basis of the present decision this defense may be disre- 
garded. 


2The Attenhofer intervenors invoke the Kaufman derivative 
theory in the Amendment to their Complaint in intervention filed 
March 2, 1953. Count 2, Paragraph 12 of the Klingler Complaint 
adopts Count 1, Paragraph 6 of the Kaufman Complaint which 
sets forth the derivative theory. 
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It would appear to be unnecessary to consider whether 
the Anti-Assignment Statute is applicable if the various 
intervenor-assignees can avail themselves of Kaufman’s 
derivative theory and if, further, that theory, insofar as 
“others similarly situated” is concerned,? avoids the 
Anti-Assignment Statute. In the opinion of the Master 
the answer to these two questions is found in an analysis 
of the Supreme Court’s holding in Kaufman v. Societe, 
343 U.S. 156. 


The Kaufman Complaint in intervention was a deriva- 
tive stockholder’s suit filed by Kaufman for his own 
benefit and that of all other non-enemy stockholders 
similarly situated. Kaufman’s motion to be allowed to 
file it was denied by the two lower courts but sustained 
by the Supreme Court (Kaufman v. Societe, 343 U.S. 
156). The Supreme Court’s opinion shows on its face 
that it was dealing with a derivative stockholder’s suit. 
For one thing, that was the only matter before it and 
hence, technically, any holding that non-enemy stock- 
holders could assert rights directly would amount to 
dictum. But in addition the opinion states: 


The above quotation emphasizes the very essence of a 
derivative stockholder’s suit, ie, that it is brought to 


3 As already indicated, there is no difficulty as to the two Kauf- 
mans, Attenhofer and Klingler; it is conceded they acquired their 
stock prior to vesting. The question is whether the others, the 
_late-coming assignees, can in this way avoid the Anti-Assignment 
Statute. 
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assert a corporate claim which the corporation refuses 
to assert: The Court continued: 


“|. petitioners charge that it is Interhandel’s cor- 
porate duty to assert a claim for their proportionate 
interests in the assets .. .” (Op. p. 160) 


And also: 


“Petitioners further allege that the corporate man- 
agement refuses to assert such a claim...” (Op. 
p. 160) 


The above quotations clearly refer to the corporate 
claim which the Supreme Court held could be asserted 
by the Complaint in intervention. The Court deals with 
the Government argument favoring individual suits as 
follows: 

«| it is argued that if nonenemy stockholders are 
are to be given a chance in court (which right is 
challenged), they should be limited to individual suits 
for money judgments against the Custodian. ... But 
we think the questions involved in disputes like this 
can be more appropriately resolved in the corporate 
actions authorized by §9(a) than by resort to a 
multiplicity of separate actions.” (Op. p. 161) 


The Court thus erects a road sign pointing to a cor- 
porate action as the right path to follow. The Court 
next states: 


“In such suits the nonenemy stockholder in his own 
right may assert his nonenemy character in order to 
protect his own interest from the enemy taint caused 
py other stockholders. Courts trying such corporate 
actions have adequate equitable power and proce- 


dural flexibility to protect all interests, even when 


1 This is further indicated by the Supreme Court’s reference to 
Rule 24(a)(2) FRCP, the section under which stockholders ordi- 
narily assert derivative corporate rights. The Supreme Court con- 
cludes its opinion by stating: 

“This brings the claim of intervention squarely within Rule 
ee (2) of the Federal Rules of Civil Procedure.” (Op. p. 
1 
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the corporate Tecovery is not for the benefit of all 
stockholders but only for those who are nonenemies.” 
(Op. p. 161) 

The matter is clinched by the words ‘‘corporate recov- 
ery” for although “the nonenemy stockholder in his own 
right may assert his nonenemy character in order to 
protect his own interest from the evemy taint’’ the end 
result of his efforts must, the Supreme Court says, wind 
up in a “corporate recovery”. (Op. p. 161) 


It follows that under Kaufman v. Societe, supra, the 
intervenor’s nonenemy taint can be shown by a Complaint 
in intervention asserting a corporate right to a partial 
recovery for the benefit of stockholders showing lack of 
enemy taint. The fact that under Kaufman v. Societe 
(Op. p. 161) whatever is recovered will be distributed to 
these particular stockholders only does not negative the 
corporate assertion of the right; the corporate claim is 
the conduit by which the nonenemy segment of the assets 
is siphoned off into the innocent stockholder’s hands. 


The Master has consistently recognized the right to 
intervene on the corporate theory,’ though conceding that 
the Kaufman opinion might also be construed to author- 
ize individual assertions of nonenemy stockholders’ 
rights. Out of excess of caution the Master upheld the 
validity of both theories for purposes of intervention? 


1In Tr. July 14, 1952 at 
urt has sustained 
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Law Review articles appear to favor the corporate theory 
as the basis for the Kaufman decision.® On the other 
hand, in Uebersee Vv. McGrath, 343 U.S. 212, which was 
not a derivative stockholder’s suit, the Court on the same 
day it decided Kaufman v. Societe, supra, remanded an 
individual’s claim imbedded in the Uebersee case for fur- 
ther proceedings in the light of the Kaufman decision. 
Thereafter the individual, Fritz Von Opel, filed a per- 
sonal claim for the return of seized corporate property, 
alleging lack of enemy taint. Also in Taterka v. Browtr- 
ell, 117 F. Supp. 506, the Court upheld the right of a 
non-enemy stockholder to sue directly for the value of 
his stock and based its decision on the Kaufman case. 
Likewise, Albert v. McGrath, 104 F. Supp. 891, 896 was 
a direct as distinguished from a derivative stockholder’s 
suit for a proportionate non-enemy stock interest in 
seized corporate assets. 


To sum up as to the meaning of the Kaufman decision, 


it undoubtedly sustains the right of a non-enemy stock- 
holder to file a derivative corporate claim. All the 
intervenors involved in the present motion (whether 
Kaufman, Attenhofer or Klinger intervenors) have as- 
serted their rights in that way.” They have a severable 
interest in the corporate assets * which the corporation, 


3 See 52 Columbia L. R. 799, 46 Am. J. Int. L. 554; 27 St. John’s 
L. Rev. 139; 22 U. Cinein. L. R. 276. 


1 See Uebersee V. McGrath, US. D. Ct., D.C. Civil Action No. 
26, 453. In Uebersee V. McGrath, 343 U.S. 212, Mr. Justice Min- 
ton refers to the “noval holding” of the Kaufman decision. 


2In addition, of course, to direct assertions of the right in the 
ease of the Attenhofer and Klingler intervenors. (Attenhofer, 
Compl. Count 1; Klingler Compl. Count 1). 


3 Kaufman v. Societe, 343 U.S. 156, 161; Albert v. McGrath, 
104 '‘F. Supp. 891, 896; Taterka v. Brownell, 117 F. Supp. 506. 
Under ordinary corporation law stockholders do not have such a 
severable interest. Cf. Klein v. Bd. of Supervisors, 282 U.S. 19; 
First National Bank v. Maine, 284 U.S. 312, 329-330; Helvering Vv. 
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through the medium of a derivative intervention is en- 
titled to assert. It is settled law that in a derivative 
stockholders suit or intervention the claim is a corporate 
one (13 Fletcher, Corporations, Sec. 5947, 5953, 6028) 
and the recovery belongs to the corporation,! (Fletcher, 
Corporations, Sec. 6028), subject, possibly, to the power 
of the Court to grant direct relief to avoid circuity of 
action (Fletcher, Corporations, Sec. 6028) or as here to 
earmark the funds for particular stockholders (Kaufman, 
Op., p. 161). 


In asserting this claim the corporation does not sue as 
assignee but in its own right under Sec. 9(a) as con- 
strued by the Kaufman decision. Hence the Anti-Assign- 
ment Statute is inapplicable insofar as the corporation’s 
right to sue is concerned. However this only answers 
half the difficulty. The further question is: when it comes 
to the proof does the Anti-Assignment Statute prevent 
the corporation from proving that the latest assignee, 
the present owner of the stock, is an innocent holder? 
Or is that inquiry irrelevant precisely because of the 
Anti-Assignment Statute? ? 


The Attenhofer and Klingler intervenors answer these 
questions by urging that if there are assignments herein 


O’Donnell, 303 U.S. 370; Rhode Island Trust Co. v. Doughton, 270 
U.S. 69, 81-82. 


1The prayers of the Kaufman intervention ask a corporate re- 
covery (Kaufman Compl. Count 1, par. 6; prayer 1). So, too, 
does the Attenhofer Amendment to the complaint and in the al- 
ternative the prayers in the Klingler Complaint. 


2 Counsel for one group of intervenors finds the answer in the 
analogy of a corporation’s claim against the Unitetd States for 
a tax refund. He states that the Anti-Assignment Statute would 
not diminish the claim by reason of assignments of stock made 
after the right accrued. This is quite true. But where as here 
the amount of the corporate recovery depends on the status of 
particular stockholders a far different question is presented. The 
question is, does the Statute outlaw proof of non-enemy taint of 
the assignee 
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they are like assignments by operation of law which are 
outside the statute The Master is unable to accede to 
this contention due to the absence of any intervening 
legal or governmental act and for the compelling reasons 
given in U.S. v. Shannon, 342 U S. 288, 293. Also these 
intervenors say that Congress, in reason and common 
sense, could not have intended the Anti-Assignment Stat- 
ute to apply to stock transfers such as the present.’ 


This type argument is discussed by Judge Learned 
Hand: 


“When a judge (or a master) tries to find out 
what the government would have intended which it 
did not say he puts into its mouth things which he 
thinks it ought to have said, and that is very close 
to substituting what he himself thinks right.” (Js 
a Judge Free in Rendering a Decision? reprinted in 
Learned Hand, The Spirit of Liberty, p. 108). 


The argument however has a certain appeal in the 
broad sense. There are many assignments of govern- 
ment claims which cannot possibly come within the stat- 
ute. Thus every delivery of a dollar bill, or any other 
sum of paper money, involves an assignment of a claim 
against the United States? Government bonds are all 


3 Citing U.S. v. Aetna Surety Co., 338 U.S. 366, primary pur- 
pose to prevent buying up of claims against the United States; 
Erwin V. US., 97 U.S. 392, Butler v. Gorely, 146 U.S. 303, not 
applicable to assignments in bankruptcy; Seaboard Airline Co. V. 
U.S., 256 U.S. 655, Western Pacific R. Co. v. U.S., 268 U.S, 271, 
Kingan & Co. v. U.S., 44 F. (2) 447 not applicable to claims ac- 
quired in corporate mergers; Goodman v. Niblack not applicable 
to voluntary assignments for creditors. 


1 Applying the theory of such cases as Guessefelt v. McGrath, 
342 U.S. 308, 319, The Church of the Holy Trinity v. US., 148 
U.S. 457; Erwin v. US., 97 US. 392; U.S. v. American Trucking 
Assn., 310 U.S. 534, 548; U.S. v. Kirby, 7 Wall. 482, 486-487. 


2Bvery dollar bill contains the statement “This certifies that 
there is on deposit in the Treasury of the United States of Amer- 


ica one dollar payable in silver to the bearer on demand.” 
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claims against the United States and are freely assign- 
able;* the same is true of 90 day Treasury bills and 
other froms of government obligations.‘ There are there- 
fore certain types of property to which the Antz-Assign- 
ment Statute does not apply. The reason is the property 
itself: its very nature presupposes its free assignability. 
The reasons, however, which make U.S. currency or gov- 
ernment bonds assignable would appear to apply equal- 
ly well to corporate stock, even stock of a foreign cor- 
poration. Just as a promise to pay the claim of the 
holder is specified on each government bond so, too, it 
must be read into each stock certificate possessed by a 
non-enemy tainted stockholder. There is no way to cut 
away the American assets from a share of non-enemy 
owned stock. If the sale of the share would divest it of 
its American rights (so-called) which in large part make 
up its value the result would be either to prevent its 
being sold at all or, if sold, to give the United States a 
wind-fall of the stockholders proportionate share of the 
seized assets. It is difficult to read such a resultant into 
Sec. 9(a) of the Trading with the Enemy Act; certainly 
it militates against the beneficent construction placed 
upon the Act by the Supreme Court in the Kaufman 
case. When the Supreme Court in that case said that 
the rights of innocent stockholders must be fully pro- 
tected (Op., p. 160) it made the statement without quali- 
fication; it is difficult to believe it was referring to stock- 
holders far back in the chain of title. 


The Kaufman decision appears to speak im presenti. 
The Court, as said, stresses that the “rights of innocent 
stockholders .. . must be fully protected” (Op., p. 160). 
The Court further says: 


3 With some exceptions such as World War II bonds Series F 
and G. 


4See the Gold Clause Cases, Norman Vv. B. & O. R. Co., 294 U.S. 
240. 
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“The innocent stockholder may not have title to 
corporate assets but he does have an interest which 
Congress has indicated should not be confiscated.” 
(Op., p- 160, italics added.) 


These statements do not appear to refer to past stock- 
holders but to present ones. Also the Anti-Assignment 
Statute is limited to “elaims” or interests in claims. A 
claim would appear to indicate a right and some prospect 
at least of a remedy. There was no idea at all of a 
remedy herein until the Kaufman decision.” 

The present case involves the pull and tug of contend- 
ing Congressional policies, the age-old policy of the Anti- 
Assignment Statute on the one hand? and on the other 
the Trading with the Enemy Act as construed by the 
Supreme Court in the Kaufman case. The Master ad- 
mits he is treading in dark areas; as said in Clark v. 
Uebersee, Finanz-Korp., 332 U.S. 480, 488 dealing with 
this very statute “the problem is not without its difficul- 
ties whichever way we turn.” However it is felt that 
the dominant factor is the Supreme Court’s emphasis 
upon the rights of non-enemy stockholders under the 1941 
amendment to Sec. 9(a) of the Trading With the Enemy 
Act. (Kaufman Op., p. 160; Uebersee Finanz-Korp Vv. 
McGrath, 348 U.S. 212.) Either a literal or an expansive 
construction of the Anti-Assignment Statute would in 
large part nullify the congressional policy there an- 
nounced? Accordingly the present holding is that the 
Anti-Assignment Statute does not bar the corporate re- 
covery in the derivative interventions herein. 


1 This of course does not mean that the Kaufman decision cre- 
ated the right or the remedy on April 7, 1952; the Supreme Court 
simply declared on that date what Congress intended when the 
statute was enacted. 


2The governments policy arguments are summed up in U.S. V. 
Shannon, 342 U.S. 288. 


3 See Learned Hand J. Op. cit., p. 106-107. 
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It was suggested by counsel in argument and in the 
intervenor’s briefs that the Kaufman decision means that 
the government must return all assets except such as are 
enemy tainted. This is an over-simplification; it over- 
looks the fact that there must be a valid claimant for 
each dollar of assets to be returned. As above indicated 
the present holding is that in the derivative interventions 
filed herein freedom from enemy taint may be shown as 
to each present stockholder. This holding is intended 
to give effect to the public policy of Sec. 9(a) as con- 
strued by the Supreme Court in the Kaufman case. If 
however the Master be wrong in his viewpoint and the 
Anti-Assignment Statute be held applicable, there is an 
alternate theory which would appear to meet the objec- 
tions of the rigorists. That is that in these derivative 
interventions proof could be submitted of the absence 
of enemy taint of the stockholders holding stock on the 
date of vesting. This proof would do no violence to the 
Anti-Assignment Statute because it would relate to non- 
enemy taint prior to any assignment. Nor, if the claim 
should be allowed would payment to the corporation ap- 
pear to violate the statute because the corporation is in 
contemplation of law the claimant and it is not an as- 
signee. The Court could later supervise the distribu- 
tion of such moneys to present owners of the stock and 
in so doing could take proper safeguards that the recipi- 
ents were in no way enemy-tainted,? 


The government’s motion for summary judgment as 
to the named intervenors is denied. 


Wm. J. Hughes, Jr. 
Special Master 


June 18, 1955 


? Under this theory the present stockholders who bought after 
| the date of vesting would assert their claims not against the 
United States but against the corporation for their pro-rata share 
of the corporate recovery. 
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Filed July 6, 1955 


OPINION ON MOTION TO INTERVENE OR 
FOR SUBSTITUTION 


On October 30, 1954 Ottilie Greuter-Wegman bought two 
shares of Chemie stock from Erwin Wacker who inter- 
vened herein as one of the Kaufman (derivative) group 
on March 31, 1954. She asks to be allowed to intervene 
under Rule 24 F.R.C.P. or to be substituted for Wacker 
under Rule 25. 


The Master’s opinion of June 18, 1955 on the govern- 
ment’s Motion for Summary Judgment holds that the 
Anti-Assignment Statute 31 U.S.C. Sec. 203 does not bar 
the assertion of a derivative claim by the corporation 
even though the recovery would ultimately inure to a 
non-enemy stockholder who acquired his stock subse- 
quently to the date of vesting. The reason, in the opinion 
of the Master, is the overriding policy of Section 9(a) of 
the Trading With the Enemy Act as construed by the 
Supreme Court in Kaufman v. Societe 343 US. 156. It 
would appear to follow that the same policy applies to 
the present applicant. There is no essential difference in 
status between a non-enemy stockholder who acquires his 
stock subsequent to vesting and one who acquires it later 
still, ie. subsequent to the filing of the corporate inter- 
vention. In each case it is the corporation which asserts 
the right which, under the Supreme Court’s decision, must 
be protected. Hence there is no more a violation of the 
Anti-Assignment Statute in the one case than in the other. 


Nor is there, in the Master’s opinion, any violation of 
the bar date. The Master’s opinion and Order of July 
21, 1953 requiring claimants to appear by a date certain 
or have their claims barred did not change the derivative 
nature of the Kaufman intervention... So far as deriva- 


1The Master’s opinion dated July 21, 1953, recognized the valid- 
ity of the individual theory but likewise preserved intact the cor- 
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tive claimants were concerned it simply required that 
those the corporation asserted to be non-enemy tainted 
should appear by name and be counted at a time when 
it would do the government the most good? Edwin 
Wacker, the present applicant’s predecessor appeared with- 
in the proper time and thus met the requirements of the 
bar date. Ottilie Greuter-Wegman simply wants the benefit 
of what her predecessor has done. Under the Kaufman 
decision she must be given what she asks; otherwise, as 
the Supreme Court notes (Op. p. 162), she might be 
bound by the main corporate judgment. The government 
complains of hardship in administration but the hard- 
ship, if any, must be attributed to the statute and is 
inescapable. 


It would appear that substitution is the proper proce- 
dural approach. Hence the motion to intervene is de- 
nied. The motion for substitution is granted. 


Wm. J. Hughes, Jr. 
Special Master 
July 5, 1955 


porate claim. It stated, p. 3: 

“I am therefore of the opinion that individual claimants 
should, within a reasonable time, come in as parties plaintiff 
either as intervenors in their own right or by joining in one 
or other of the interventions already of record. This ruling 
in no way changes the derivative nature of the Kaufman in- 
tervention. Claimants may join in that intervention of the 
Kaufman theory, or file individual claims in intervention, as 
they see fit. The intent of this ruling is to preserve to Kauf- 
man and his adherents the right to proceed on his theory 
unimpaired; the sole requirement is that such claimants shall 
appear as parties by name within the period fixed; otherwise 
their stock shall be excluded from consideration on Kaufman’s 
derivative theory.” 


2e.g. by permitting interrogatories to be addressed directly to 
the stockholder. See opinion of the Master dated January 31, 
1953. 


Rule 25(c) FRCP; 9 Cyc. Fed. Proc. (8rd Ed.) Sec. 27.19. 
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Filed June 16, 1956 


OPINION ON OBJECTIONS TO GOVERNMENT'S 
INTERROGATORIES SEEKING DATA AS TO 
PRIOR OWNERS OF INTERVENORS’ STOCK 


The Government has propounded interrogatories to 
various intervenors of the Kaufman, Attenhofer and 
Klingler groups. These intervenors have answered prior 
interrogatories to the effect that they acquired their 
Chemie stock through various Swiss banks and that they 
do not know the names of the sellers of such stock. The 
present interrogatories would require these intervenors 
to obtain from the Swiss banks the names, addresses and 
nationality of all prior holders of this stock going back 
to June 14, 1940. If a corporation was a prior holder, 
the Government asks its place of business and the na- 
tionality of its officers, directors and holders of any in- 
terest exceeding 30%. It asks the date of acquisition 
and nature of the interest of all prior holders of inter- 
venors’ stock, the encumbrances, if any, of prior holders 
and whether such prior holders or any company in which 
they held office were ever blocked, black-listed or pro- 
claimed by any of the Allies in connection with World 
War Il. Representative of the above are the Interroga- 
tories propounded to the intervenor Abbt (Kaufman 
group), Mayer (Attenhofer group) and Studach (Klingler 
group). These intervenors and others to whom similar 
interrogatories have been propounded have filed objec- 
tions; extensive briefs have been exchanged and oral 
arguments heard. 


Primarily, the intervenors contend that the interroga- 
tories are irrelevant. They say that under Kaufman v. 
Societe, 343 U.S. 156, the intervenors are asserting on be- 
half of the corporation claims for the return of the inno- 
cent stockholders’ proportionate share of the seized Amer- 
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ican assets. This means, they say, that they must prove 
the non-enemy stock content of Chemie as of the date of 
vesting, which they say is the critical date. Having 
made such proof, the intervenors say the corporation is 
entitled to recover. Such a corporate recovery, they con- 
tend, inures to the benefit of intervenor-stockholders own- 
ing stock on the date of recovery,” whether or not they 
owned stock as of the date of vesting. 


The Government in its answering Memorandum pre- 
serves its position that the intervenors’ claims are in no 
way derivative in character but entirely individual.’ Its 
broad position is that not only must the present claimants 
show lack of enemy taint but they must also show the 
predecessor-owners of the present intervenors’ stock on 
the date of the declaration of war were free from such 
taint as well as all succeeding holders. Thus it says the 
enemy or non-enemy pedigree of each share of inter- 
venors’ stock is essential.‘ The Government limits the 


intervenors’ right of recovery to the present intervenors’ 
proportionate share of the seized assets based on their 
present stockholdings and without regard to the total 
amount of non-enemy stock on the date of declaration of 


1 Attenhofer Objections, p. 3, par. 3; p. 4, last paragraph; p. 5, 
par. 2; Attenhofer Suppl. Memo, p. 4, bottom and p. 5; Kaufman 
Objections, p. 4, par. 2; p. 5, par. 2; p. 6, par. 2; p. 7, par. 3. 
The Klingler intervenors adopted the Attenhofer and Kaufman 
Objections. See also Tr. Jan. 30/56, p. 49, 89, 112. 


? Attenhofer Objections, p. 4, par. 3; Kaufman Objections, p. 
4, citing Overfield v. Pennroad, 48 F. Supp. 1008, 1018 and Cen- 
tral Rwy. Signal Co. v. Longden, 194 F.(2) 310; p. 7, par. 3. 


The Master has held that the interventions herein were based 
on both a derivative and an individual theory (Master’s Op., June 
18, 1955; Op. July 28, 1952: Master’s Order of Aug. 12, 1952; 
Judge Pine’s Order of Oct. 23, 1952). The derivative aspect of 
the intervenors’ claims was seemingly approved by J udge Pine in 
his Opinion of Nov. 9, 1955. 


*Gov. Memo, pp. 5-8, Tr. Jan. 80/55 pp. 88-86, 91-98, 97-98, 
104, 112-113. 
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war: The critical date, it insists, for proof of non-enemy 
stock ownership is not the date of vesting but the date 
of outbreak of World War I, December 7, 1941.2 In this 
respect the Government urges a different date than that 
mentioned by Judge Pine who, in his opinion dated No- 
vember 9, 1955, stated: 


“J do not hold and find it unnecessary at this time 
to hold, that freedom from enemy tatint of the pres- 


ent claimants is the sole criterion, but leave for fu- 
ture determination the question whether the right to 
recover is not also dependent upon freedom from 
enemy taint of the owners of the stock on the date 
of vesting.” 

It is believed that the answer to most of the opposing 
contentions as to the relevancy or irrelevancy of the gov- 
ernment’s interrogatories lies in an analysis of Kaufman 
v. Societe, supra. In that case the Supreme Court on 
the basis of its decision in Clark v. Uebersee Finanz- 
Korporation, 332 U.S. 485, sustained the right of the 
Government to seize assets of neutrals, i.e. the American 
assets of Chemie, a Swiss corporation, but subject to the 
right of such neutrals, i.e. Chemie, “to have their assets 
returned if they could prove that they were free of any 
open or concealed enemy taint” (Op. p. 159). Having 
dealt with Chemie, a neutral corporation, the Court then 
comes to consider its stockholders. As to these, the 
Court says: 


“The corporate veil can now be pierced. Hnemy 
taint can be found if there are enemy officers or stock- 
holders; even the presence of some non-enemy stock- 
holders does not prevent seizure of all the corporate 
assets. But such a governmental seizure requires 
consideration of the plight of jnnocent stockholders. 
For as stated in the Uebersee Case, the amendment 
does not contemplate appropriation of friendly or 


1 Gov. Memo, pp. 9-10, Tr. Jan. 30/55, p. 90, 96. 
2 Gov. Memo, p. 3, Tr. Jan. 30/55, p. 43, 83-86. 
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neutral assets. While Congress has clearly provided 
for forfeiture of enemy assets, it has used no lan- 
guage requiring us to hold that innocent interests 
must be confiscated because of the guilt of other 
stockholders. Nor does the legislative history pointed 
out persuade us that Congress intended to inflict such 
harsh consequences upon the innocent.” (Op. p. 159). 
The Court then states that in respect of neutral cor- 
porations, “the rights of innocent stockholders to an in- 
terest in the assets proportionate to their stockholdings 
must be fully protected” (Op. p. 160). The Court states 
the basis for this holding is not “any technical concept 
of derivative rights appropriate to the law of corpora- 
tions.” It continues: 


“It is based on the Act which enables one not an 
enemy as defined in Sec. 2 to recover any interest, 
right or title which he has in the property vested. 
The innocent stockholder may not have title to cor- 


porate assets, but he does have an interest which 


ongress has indicated should not be confiscated be- 
cause some others who have like interests are en- 
emies.” (Op. p. 160). 

The Court then refers to the allegations of the Kauf- 
man complaint to the effect that plaintiff intervenors are 
non-enemy stockholders and that it is Chemie’s “corpo- 
rate duty to assert a claim for the return of their pro- 
portionate interests in the assets even though other stock- 
holders who dominate the corporation are found to be 
enemies” (Op. p. 160). 


The Court then states that Chemie refuses to assert 
the innocent stockholders’ claim and so they can assert 
it themselves not by “individual suits for money judg- 
ments against the Custodian” but “in the corporate ac- 
tions authorized by Sec. 9(a)” (Op. p. 161). 


The clear meaning of the above is that the Custodian 
ean seize the assets of a neutral corporation—“all the 
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corporate assets” (Op. P. 160), but there immediately 
arises, by Congressional grant spelled out of Sections 2 
and 9(a), a right of action on the part of innocent stock- 
holders to a return of the seized assets proportionate to 
their stock interests. This right of action arises imme- 
diately upon the seizure. The date of seizure is the day 
the so-called wrong was perpetrated and that is nat- 
urally the day the cause of action to right the wrong 
comes into existence. Who has this right of action? The 
answer is, obviously, the innocent stockholders on that 
date. Hence, it was the duty of the corporation when 
it sued for itself, to assert, in the alternative presum- 
ably, the rights of these innocent stockholders. When the 
corporation refused to do so, the Supreme Court states 
(Op. pp. 160-161) that these stockholders, acting through 
Kaufman, could take over the job themselves in the form 
of a derivative stockholders’ intervention. Such inter- 
vention, if it is successful, will result in a “corporate 
recovery” “not for the benefit of all stockholders, but only 
for those who are non-enemies” (Op. p. 161). 


It follows from the rationale of the Supreme Court’s 
holding that the “innocent interest” confiscated by the 
seizure is the interest of innocent persons who were stock- 
holders of Chemie on the date of vesting? Hence the 


1The Government’s Memo, p. 7 quotes the Supreme Court’s 
statement, p. 160, that its holding “Gs not based on any technical 
concept of derivative rights appropriate to the law of corpora- 
tions” to support its contention that the Supreme Court in Kauf- 
man did not recognize Kaufman’s intervention as derivative. The 
above quotation from p. 160 deals with the source of the public 
policy of Congress which, the Court in effect says, it gleans from 
the Act as a whole, and not from any “technical concept of deriva- 
tive rights.” The opinion makes clear later, pp. 160-162, that 
the Kaufman intervention is derivative in character. 


2Z.e., their interest in the seized American assets “proportion- 
ate to their stockholdings” (Op. p. 160). 


130 


intervenors have the right and duty to prove the amount 
of stock owned by innocent stockholders in Chemie as of 
that date. The various groups of intervenors have for- 
mally adopted this position.* 


The “critical date”, therefore, as of which to calculate 
the amount of innocent holders’ stock for purposes of a 
present corporate recovery is the date on which the 
American assets were vested. But the date of vesting 
is not necessarily the “critical date” as of which to de- 
termine whether certain stockholders of Chemie were 
enemy or non-enemy in character under Section 2. The 
Government is quite right in contending that if certain 
stock was owned by enemy tainted persons on the date 
war was declared, they could not make valid assignments 
subsequent to that date to prevent vesting. (50 U.S.C. 
App. Sec. 7(b); Societe Suisse, etc. v. Cummings, 69 App. 
D.C. 154, 161; 99 F.(2) 387, 394; Schrijver v. Sutherland, 
o7 App. D.C. 214, 19 F.(2) 688; Miller v. Schutte, 52 App. 
D.C. 359, 287 F. 604, 607; Uebersee Finanz-Korporation 
v. Brownell, 133 F. Supp. 615, 627; Rusche v. Brownell, 
Civil Action No. 2511-52, Dist. Ct., D.C. 1955 unreported ; 
Sarthou v. Clark, 78 F. Supp. 139; Hansen v. Brownell, 
132 F. Supp. 47, mod. 135 F. Supp. 117, aff'd. O.A.D.C. 
May 10, 1956 unreported). The cases cited by the inter- 
venors do not hold that as between the date of declara- 
tion of war and the date of vesting the latter date gov- 
erns as to enemy taint. Some of these cases deal with 
the date of ownership to support a claim under Section 
9(a), ie. a date immediately prior to the date of vesting. 
Others merely voice the general rule that to support a 
vesting order the Government can show enemy taint as 
of the date of vesting or, where apposite, at any other 


3Tr. Jan. 30/56, 

p. 4, last > p. 5, par. 2; 
par. 2; p. 5, . 2; p. 6, par. 2; p. 7 
tervenors adopted these viewpoints. 
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time during the war.’ As the Government states,’ the 
recitals in a vesting order are not binding; a trial under 
Section 9(a) is a trial de novo. In the present case the 
intervenors admit that they must prove the amount of 
stock owned by innocent persons as of the date of vest- 
ing If the Government can show that any of this stock 
was owned by enemy tainted persons within the meaning 
of Section 2 at a date subsequent to the declaration of 
war and before the date of vesting, it is entitled to do 
so; an assignment from an enemy to an innocent person 
in between the two dates would be invalid to prevent seiz- 
ure and retention. To repeat, under Kaufman it is only 
the stock of innocent persons on the date of vesting which 
must be returned (Kaufman Op. pp. 160-161). An as- 
signee of an enemy holder would clearly not be an inno- 
cent person if the assignment were made after the decla- 
ration of war and prior to the date of vesting. As the 
Government points out, were such a person to be deemed 
innocent all rights of seizure could be defeated by the 
enemy holder simply selling to a non-enemy.* 


If, however, the intervenors prove the amount of stock 
held by innocent persons (within the meaning of Section 
2) as of the date of vesting it follows that subsequent 
assignments are immaterial unless they result in a pres- 
ent ownership by an enemy-tainted person. As the in- 
tervenors point out, it is extremely unlikely that an en- 


1 Behn, Meyer & Co. V. Miller, 266 U.S. 457; Swiss National 
Ins. Co. Vv. Miller, 53 App. D.C. 173, 289 F. 571, aff'd. 267 US. 
42; Sarthou v. Clark, 78 F. Supp. 139. 


27Tr, Jan. 30/56, p. 105. 
1See Footnote 4, p. 5 hereof. 


250 U.S.C. App. Sec. 7(b) ; Societe Suisse V. Cummings, 69 App. 
D.C. 154, 161, 99 F.(2) 387, 394; Schrijver v. Sutherland, 57 App. 
D.C. 214, 19 F.(2) 688; Miller v. Schutte, 52 App. D.C. 359, 287 
F. 604, 607; Conrad v. Waples, 96 U.S. 279, 287. 


3 Government’s Memo, p. 6. 
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emy purchased any Chemie stock after the American 
assets were vested (Tr. Jan. 30/56, p. 110). 


To recapitulate, the rationale of the Kaufman decision 
indicates: 


(1) The intervenors must prove the amount of 
innocent person’s stock as of the date it was vested. 


(2) The critical date for determining whether such 
persons are “innocent” or not is the date of declara- 
tion of war, or any date in between that date and 
the date of vesting if such persons acquired this stock 
between the two dates. 


(3) Chemie, through the medium of the derivative 
interventions herein, is entitled to a recovery of the 
innocent stockholders’ proportionate share of the 
seized American assets, the amount of their stock 
to be caleulated as of the date of vesting. 

(4) The original intervenors and those similarly 
situated upon a showing of personal immunity from 
enemy taint within the meaning of Section 2, are 
entitled to a division among themselves of the fund 
So recovered by Chemie. 

It should be pointed out that no harm can, in equity, 
result to the Government as a result of the above holding. 
The present intervenors can never recover more than 
what the Government, under Kaufman, was morally and 
legally obligated to return to the innocent stockholders. 
The right of the present stockholders (intervenors) to 
step into their shoes is sustained by such cases as Over- 
field v. Pennroad, 48 F. Supp. 1008, 1018; Central Ry. 
Signal Co. v. Longden, 194 F.(2) 310; indeed it is fa- 
miliar corporation law. 


The present holding prevents frustration of the bene- 
ficent purposes of the 1941 Amendment providing for 
return of innocent stockholders’ interests (Kaufman vv. 
Societe, supra, p. 161). Bearing in mind that in Swit- 
zerland each share of stock is represented by a separate 
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certificate? (they have no 50 or 100 share or other mul- 
tiple share certificates), it is obvious that tracing the 
pedigree of each of some 50,000 certificates back to the 
date of declaration of war would throw an impossible 
burden on the present claimants. It cannot be thought 
that Congress intended any such result which would all 
but nullify the rights of innocent stockholders which it 
was at such pains to protect. 


The Government is in no position to insist that proof 
be made that each of these 50,000 stock certificates con- 
tracted no enemy taint in its passage from person to 
person after vesting. The Kaufman decision says noth- 
ing about innocent stock certificates; it speaks of inno- 
cent persons. Tt is enough, therefore, to show that cer- 
tain innocent persons’ property was seized and that cer- 
tain innocent persons now claim it; the stock certificates 
cannot be supposed to have incurred a sort of corrup- 
tion of blood in their transit from the first innocent holder 
(on the date of vesting) to the last. 


It follows from the above that the Government’s inter- 
rogatories to Abbt, Mayer and Studach and similar inter- 
rogatories to others which would attempt to trace the 
pedigree of the intervenors’ stock certificates are irrele- 
vant. 


As to whether the interrogatories are also burdensome 
in the sense that they make the intervenors “go to work” 
for their adversary (Aktiebolaget Vargos Vv. Clark, 8 
F.R.D. 635, 636, 12 F.R.S. 390; Webster Motor Car Co. 
y. Packard Motor Car Co., 16 F.R.D. 350, 351, 20 F.RB.S. 
485, 486) the Master appreciates the exception urged by 
the Government? where the interrogatories pertain to 
matters which are part of the intervenors’ main case. 


1 Tr. Jan. 30/56, pp. 110-111. 
1 Government’s Memo, pp. 11-18. 
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However, for the reasons given, this is not the situation 
herein. 


Likewise, the Master has considered the intervenors’ 
contention that under Treasury Department General Li- 
cense No. 94 as amended March 4, 1947, Germans have 
been able to acquire property interests in American cor- 
porations since December 31, 1946. Hence, they argue 
that inquiries as to the enemy status of stockholders who 
purchased their stock subsequent to that date are imma- 
terial? For the reasons given by the Government? the 
Master cannot agree with this contention. The amend- 
ment does not apply to vested property, transactions in 
which are still prohibited by General Order No. $1, is- 
sued by the Alien Property Custodian, July 10, 1944 (8 
C.F.R. 505.1 (1952 Revision)). The Master’s opinion of 
June 18, 1955, approved by J udge Pine November 9, 1955, 
makes clear that in addition to other proof, freedom of 
enemy taint on the part of the present claimants is ah 
absolute prerequisite to recovery. 


The intervenors’ objections to the Government inter- 
rogatories to claimants Abbt, Hartmann, Schoop, Bachtel- 
Familienstiftung, Mayer, Theresia Sturzenegger-Oesterle, 
and Studach are sustained. 


The Government has also propounded interrogatories 
to various claimants asking particularized information 
not concerned with pedigree or chain of title. Specific 
objections have been filed against these interrogatories. 
The Master considers the Government’s efforts to obtain 
the information desired to be reasonable and relevant. 
Accordingly, the objections to the interrogatories ad- 
dressed to the following claimants are overruled: Eis- 
man, Rosenfeld, Goerg, Lichtenstein, Reis, Ruppel & 


* Kaufman Objections, pp. 8-11; Attenhofer Objections, p. 6. 
3 Government’s Memo, pp. 8-9. 
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Richter, Doring. Certain of these interrogatories ask for 
documents. If the intervenors make a point of it, no 
doubt their objection to producing documents on interroga- 
tories must be sustained (Roth v. Paramount Co., 4 F.B.D. 
302; Gutowite v. Penn. R. Co. 7 F.R.D. 144; 4 Moore’s 
Fed. Prac. Sec. 33.22). However, the claimants can state 
the substance of the documents and if needed the Gov- 
ernment can later file its motion for their production and 
inspection. 

Wm. J. Hughes, Jr. 
Special Master 
June 15, 1956 


Filed October 1, 1958 


DEFENDANTS’ MOTION TO TERMINATE 
REFERENCE 


Defendants move the Court (Chief Judge Bolitha J. 
Laws) for an Order terminating the reference of the de- 
termination and findings of all issues of fact and law 
involved in the within action to a Special Master, by 
Order entered February 14, 1950, on the ground that this 
Court lacks authority to continue such reference; or, in 
the alternative, for an Order modifying the said Order 
of Reference, dated February 14, 1950, to limit the scope 
of the reference and the authority of the Master to the 
conduct and supervision of discovery proceedings au- 
thorized by the Court and depositions. 


And for such other further and different relief as to 
this Court may seem just and proper. 


Dallas S. Townsend, George B. Searls, 
Irving Jaffe and Paul E. McGraw 


By /s/ Irving Jaffe 
Attorneys for the Defendants 
101 Indiana Avenue, N. W. 
Washington 25, D. C. 
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Filed February 18, 1959 


Transcript of hearing before Judge Pine 
February 6, 1959 


MR. JAFFE: The motion is couched in language To 
Terminate a Reference Made to a Special Master early 
in 1950 or in the alternative to modify the order to limit 
the scope and authority of the master. As I develop my 
reasons for the relief I request, I think it will become 
clear that what I really seek is a modification of the order 
which will eliminate from it the reference to the master 
of the determination of all the issues of fact and of the 
law. It is that aspect of the reference to which my argu- 
ment to the extent that it is legal and to the extent that 
it appeals to this Court’s discretion is directed. I have 
no objection, in fact, I think I would urge the Court to 
continue the reference with respect to the preliminary 
and discovery matters. 


MR. JAFFE: ... Now, when I make a motion, not 
to vacate because I think different rules of law apply 
to that, but I now make a motion to modify the order, 
if I may just use part of my motion and Mr. Wilson 
opposes it, and faced with the arguments of law to some 
extent, and he is now using my—my predecessor’s oppo- 
sition. I recognize the humor in the situation, Your 
Honor, but nevertheless, I feel that one party has always 
objected to the order to one extent or another. It is 
not a contracted or assented to order, but I may say 
this: I appeal to this Court’s discretion and I appeal to 
it essentially on two grounds. First, I say that when 
this order was signed the law was not as clearly settled 
as it is today. I do not say that the law had changed, 
the law remained the same, but the judicial interpreta- 
tion of that law was in an unsettled state. The Los 
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Angeles Brush case was a very difficult case for the judge 
to understand because all the language indicated how 
difficult it would be, and how exceptional circumstances 
must be, to justify a reference. And almost surprisingly, 
and anti-climactically, the Supreme Court upheld the 
reference. 

* * s * 

MR. WILSON: . . . I lived through an era of re- 
solving the situation, as I shall point out to His Honor 
in a few moments, and then I came to live with the spe- 
cial master’s proceedings, so to speak and acquiesced in 
it up to the hilt. 

THE COURT: No you did not, you filed a motion 
to set it aside. 

MR. WILSON: Yes, I am coming to that in a mo- 
ment. 

THE COURT: That is not acquiescence. 

MR. WILSON: That was long since abandoned. 

THE COURT: When was that in 19511 

MR. WILSON: By conduct it was abandoned in 51, 
yeah. 

* ° » * 

MR. WILSON: I was a very unhappy soul about 
the situation and our whole office was consumed in the 
problem of what we should do about it. We had Los 
Angeles Brush, we had McCullough which were manda- 
muses right straight from the Supreme Court down to 
the District Court. We had Kimberly against Arms and 
we had the Kirkpatrick case from the Third Circuit. 
And, indeed, I drew a petition for mandamus against 
Judge Laws in a plan, endeavor to set aside this order 
of reference. 

Now we let it lay there and thought about it and as 
the days progressed and we began to look at this thing 
in a little more sober perspective, we said to ourselves, 
this must not be filed unless we can clearly believe this 
is not a case involving exceptional circumstances. The 
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rule means something and the rule envisages there may 
be valid references to a master to try the facts subject 
to the clearly erroneous rule. 

In our consciences within our firm, we could not reach 
the conclusion that this was not a case of exceptional 
circumstances, indeed. As I say, in the more sober mo- 
ments of our deliberation, we began to consider that we 
couldn’t imagine a case where there could be more ex- 
ceptional circumstances than this might be. So we aban- 
doned the idea of filing a petition for mandamus in the 
Supreme Court, a copy of which lies on the trial table. 
And, we still considered re-presenting the matter to 
Judge Laws if and when the opportunity occurred. 

We went ahead with the proceedings before the special 
master, such as they were, and the opportunity did oceur 
in the winter of 1951 when the question of referring the 
good faith proceedings to the special master was con- 
sidered, and we objected again and we moved at that 
time, and at that time the most interesting thing is Mr. 
Schwartz’s memorandum, which I hope Your Honor 
has had a chance to see, filed on February 20, 1951,— 

THE COURT: I will read that, I think I missed that. 

MR. WILSON: —entitled Defendant’s Memorandum 
in Opposition to Plaintiffs Memorandum to Vacate the 
Order of Reference of February 14, 1950. You see this 
motion which I had made and which appears never to 
have been acted upon, the day after I served it, bang, 
came back this memorandum. This is the one that Mr. 
Jaffe says they raised principally the question of laches 
on our part—the time. It is true that it is the predicate 
for it. Incidentally, it is a marvelous predicate for our 


_ position here today. They said in support of its motion 


plaintiff does no more than repeat the points it made at 
the time of the order of reference a year ago, those 


: same points of plaintiff’s have been made at considerable 


length in chambers. If plaintiff’s motion be considered 


_ one for rehearing the time expired on February 24, 
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1950, citing 59B. If it be a motion for relief on the 
ground that the order of reference is void, the time limi- 
tation under Rule 60B4 is that the motion be made with- 
in a reasonable time. 

We submit that the reasonable time has long since 
elapsed and that the motion, therefore, is not timely. I 
can’t help but smile as I read that. How well it fits the 
position of these gentlemen from the Department today. 
They were pulling the time string on me within a year, 
eight years afterwards they have the temerity to come 
in here and close their eyes. But, more important, I had 
called the Court’s attention to Kimberly against Arms 
and Kirkpatrick and this is what is said. Your Honor 
invited me to read a few passages, may I? 

THE COURT: Yes. 

MR. WILSON: “In any event the order of reference 
was entirely proper in view of the exceptional circum- 
stances of the case. Plaintiff’s argument is that the 
Court is powerless to refer ‘the determination and find- 
ings of all issues of fact and law.’ Plaintiff confuses 
the reference of all issues with their reference to final 
decision.” They have underscored the words final deci- 
sion. ‘The reference of all issues is permissible but it 
is not permissible to refer them for a final decision. The 
provision of Rule 53C, that the order of reference may 
direct the master to report only particular issues, makes 
it clear that there can be a general reference to a report 
on all the issues both of law and fact involved in the 
litigation.” That is a quotation from 3 Moore’s Federal 
Practice, page 31-34. 

Mind you, this is the same litigant, who, today is telling 
Your Honor that as a matter of law these things are 
not true. 

THE COURT: Well, he could be wrong, could he not? 

MR. WILSON: He isn’t. 

THE COURT: He could be. 

MR. WILSON: He goes on to Kimberly against 
Arms. 
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THE COURT: Do you say he is not wrong when he 
says this order of reference was within the rule? 

MR. WILSON: Do I say that he isn’t wrong? 

THE COURT: When Mr. Schwartz defended the or- 
der of reference? 

MR. WILSON: I think the order of reference was 
within the rule. 

THE COURT: You did not think so then? 

MR. WILSON: No, I didn’t, because I am telling 
your— 

THE COURT: But you think so now in the light of 
La Buy? 

MR. WILSON: Certainly, certainly. I am coming to 
that in a moment and I am glad to have your Honor’s 
observations. 

THE COURT: That is the way I feel about it. 

MR. WILSON: They go ahead and I had cited Kirk- 
patrick from the Third Circuit. which is an admiralty 
ease. They explained away to Judge Laws’ satisfaction, 
apparently, Kirkpatrick as well. 

Now, if the Court please— 

THE COURT: When I said it was wrong in the 
light of La Buy, of course, I meant standing alone. 
I did not mean in the light also of the conduct of the 
parties, 

MR. WILSON: Of course, I think the conduct of the 
parties is highly important. 

THE COURT: Well, I will agree to that but I meant 
if there had been an order of reference at that time over 
an objection of all the parties it would have been errone- 
ous, in my opinion. 

MR. WILSON: Oh, oh, oh let me say, I overlooked 
something. 

THE COURT: I mean contrary to the Rule. 

MR. WILSON: Of course, you have assumed there, 
which is correct, that in La Buy everybody was objecting. 

THE COURT: Everybody. 
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THE COURT: ‘What do you have to say to this prop- 
osition? He says, if you don’t grant my motion in its 
entirety grant it to the extent of modifying the order 
of reference to exclude everything except discovery pro- 
cedures or words to that effect. He says in that way 
there will be no injury because the master up to this 
point has not taken any action with reference to the 
crucial issue in the case, namely enemy taint and, there- 
fore, I should modify the order. 

MR. WILSON: Well, I have got to admit that up 
to this point the master has not taken any action in 
regard to enemy taint. I still do not see why that 
justifies the invocation of the exercise of discretion to 
terminate the reference. We have got the benefit of a 
special master here, who has worked in this record over 
eight years, who is, himself, an excellent lawyer, who has 
conducted himself within the highest traditions of the 
judiciary, whom all parties in the case have regarded 
and respected, Your Honor, as we would Your Honor 
or any other member of the judiciary who might be wear- 
ing a robe. 

THE COURT: Do you prefer his decision to mine, 
if I should live that long? 

MR. WILSON: I was hoping that I could avoid that 
question. I feared somewhere along the line it would 
come up. 

I wonder if Your Honor would bear with me in an- 
swer? 

THE COURT: I will give you a five-minute recess. 
(The Court recessed at 11:20 and reconvened at 11:25 
hours.) 


AFTER RECESS: 


MR. WILSON: The Court please, picking up where 
I fell down, my feeling is this about Colonel Hughes. 
I think he has gained a working knowledge of this case 
and of its many ramifications which should not be 
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scrapped or abandoned. There is no claim of bias or 
prejudice here, there is no claim of favoritism, there is 
no claim of unjudicial conduct and there could be no 
claim of anything but the highest compliments of the 
conduct of the special master, both as a man and as a 
judicial officer. 

Now, in the La Buy ease the Court found that Judge 
La Buy had done many of those things that Colonel 
Hughes is doing, and that he had, therefore, gained a 
working knowledge of the case which should require him 
to keep it. Now, the analogy—is a sound one— 

THE COURT: What do you think I have gained dur- 
ing the years? 

MR. WILSON: I think you have gained a great 
knowledge of phases of the case but I say, and I mean 
it sincerely, nowheres near the knowledge of the de- 
tailed history, the backgrounds of these people such as 
we know. You never had an occasion to have to con- 
sider it. Those are the kind of things that Judge La 
Buy had gained knowledge of, I think as I read the 
opinion in the case, the Supreme Court said he should 
keep it in the interest of the administration of justice. 


* * * * 


MR. JAFFE: I will try to be very brief, Your honor. 
I think that all the arguments that are made in opposi- 
tion to my motion are predicated upon the assumption 
_ and the thesis that I am seeking to vacate the original 

order. I am not seeking to vacate the original order, 
‘Iam seeking to have it modified. 

THE COURT: Either terminated or modified. 
_ MR. JAFFE: Now the termination as I tried to 
explain was of the aspect of the order which refers the 
determination of all the issues of fact and law. But 
| now let me, let me come to termination. I want to as- 
. sume at this point that both sides have consented to an 
order—I am speaking hypothetically, not of this case— 
that both sides have consented to an order of reference 
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of the entire case or even part of it—it makes no differ- 
ence in my hypothetical situation. 

Suppose after the reference continues for a few years 
one of the parties finds that the burden, the expense of 
this reference is great, too great for him to take ad- 
vantage of it, and he comes into court and says, Your 
Honor, I ask that this be terminated. Of course, I asked 
for it to begin with, I was the moving party but now 
the reference is becoming not an aid to litigation, it is 
becoming an excessive burden. I ask the Court now on 
its discretion to terminate the reference, I can’t afford 
it any more. The Court would have authority to con- 
sider that and terminate the reference. 

There are other reasons why a reference might be 
terminated after it began. It might be that the reference 
was being conducted where it was even, instead of ex- 
pediting the case, delaying the case. It may be that 
cases put on the calendar long before, had already been 
reached for trial, and the man might come in, even on 
one side or the other, and even under a consent order, 
and say, Your Honor, I ask you in your discretion to 
terminate this reference so we can take our place on the 
calendar and be heard faster. The Court, in its discre- 
tion certainly has the authority to do that. I am not 
going back now and asking that this order be vacated. 
My consent to the order at that time is not the relevant 
issue. What might be the relevant issue is not that I 
consent, but that the permissive authority of a Court in 
making a reference is broader where both sides consent 
but it doesn’t have that broad authority where one side 
does not consent, my consent doesn’t mean that IJ am 
forever foreclosed from asking for many reasons, for a 
modification of this. I feel that under existing situations, 
under changed circumstances, that this Court ought to 
consider in its discretion a modification of this order by 
eliminating the reference, or terminating the reference 
to the extent that it refers to a master the determina- 
tion of all issues of law and fact. 
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The La Buy case, Mr. Wilson says, the facts were not 
the same. The La Buy case is important because it was 
the first Supreme Court case which did anything substan- 
tial toward clarifying the meaning of the words excep- 
tional circumstances. That is applicable to all cases, not 
whether Judge La Buy had familiarity with the case, 
not whether the Court was congested. In the La Buy 
case Judge La Buy pointed out the calendar was con- 
gested, that the issues were complex, that it was a com- 
plicated case, that it would take a long time to try, and 
all of these were rejected as not the criteria which 
would make for the reference of an entire case. It was 
incidental, it seems to me for that reason, that they felt 
that Judge La Buy himself had acquired familiarity with 
the case. Judge La Buy’s familiarity with the case, if 
I may say so, Your Honor, I question should be as great 
as your own familiarity with this case. If you are not 
familiar with all the questions that were asked of Mr. 
Sturzenegger, for example, I think that helps for a fair 
and impartial trial. Because you will only hear, if this 
case is tried before you, only that admissible relevant 
evidence that Mr. Sturzenegger gave. 

Now, I would like also to mention that all of the ex- 
ceptional circumstances that could be alluded to in this 
case, each of the parties have talked about, that they 
could think of no more complicated case, no case that 
presents more exceptional circumstances than this one. 
That was just another way of saying it is a big case and 
that it has many complicated issues, that or complex 
issues, and it has long, long discovery proceedings. We 
have to see people all over the world; we have to get 
numerous documents. That is true but all of these ex- 
ceptional circumstances relate to discovery proceedings, 
not to the trial of the case. When it comes to the trial 
of the case everybody is entitled to his day in court. 
This case won’t be tried in Switzerland. We are not 
going to go, even with a master to Switzerland to hear 
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evidence. For one thing Switzerland wouldn’t permit it, 
I am sure. The case will be tried here so that the dis- 
tance of the witnesses from the forum of this Court 
isn’t a factor that makes it exceptional, save for the 
discovery proceedings. And I submit, Your Honor, that 
I ask, and I am asking in the discretion of the Court 
that an order be made here which gives to all litigants 
the right to have their case before a judge of a Court, 
before the Court itself as Rule 434 provides, and that 
this ease because of its exceptional circumstances, be 
continued as a reference to Mr. Hughes—I do not have 
any objection to Mr. Hughes; I do not allege bias, I am 
not prejudiced against him, but the reference be con- 
tinued to Mr. Hughes with respect to all preliminary 
matters, the discovery, the inspection, depositions, and 
if you wish to broaden that so that he will determine 
orders—motions under Rule 34 or Rule 26 or Rule 30, 
I have no objection to that so long as the issues are 
tried before the Court. 

Now this is not a consent order. The permissible 
seope of the Court’s authority has not been broadened 
because Mr. Wilson did not consent. And because he 
didn’t then the Court was confined to the narrow limita- 
tions of the rule. Now when I say, and I would like to 
explain it, when I said in my motion that the court lacks 
authority to continue this, and when I suggested in my 
memorandum, as Your Honor pointed out, the continu- 
ance of this order of reference might amount to an 
abridgment of the litigants’ rights, I meant, not that I 
was attacking validity then, I do not consider that it 
was invalid—if it had been—if I do consider that it was 
invalid then, then I believe that my time to attack valid- 
ity has passed. 

I think now, before any damage is done, before any of 
the issues of fact have been presented to the master, I 
believe I can come to a court and say, that in view of 
the clear court interpretations that have since been 
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handed down by the court, by the Supreme Court, I 
believe now that this order, perhaps, should not have 
been entered. Not that Judge Laws would have known 
it, or that Mr. Wilson would have known it, or that I 
would have known it, or that Mr. Schwartz would have 
known it, but, because, in the light of subsequent develop- 
ments, it appears to be an improper order and in my 
opinion is, an improper order of reference, I ask you 
in exercising your discretion, because you will prejudice 
no one, and harm no one that you modify the order to 
take out the objectionable portion, the invalid portion, 
namely that the referee try the issues of law and fact. 

I would also like to point out this: Judge Kaufman, 
in what I regard as an excellent article on Masters in 
the Columbia Law Review, seems to indicate where he 
discusses three cases which did, very, very well on a 
reference to a Master, where it might be true most all 
of them were by consent, he seems to indicate that where 
a special judge is appointed there is no need for a 
special master, that in every instance a special master 
was appointed instead of a special judge. 

In this case we have an unusual situation, I believe. 
The master was appointed in February 1950. Chief J udge 
Laws by an order of January 4, 1951, appointed Your 
Honor as special judge in this case. Since that time I 
believe any motions have been directed to this Court, 
with a few exceptions where motions went to Chief J udge 
Laws. You have heard the matters relating to this case. 
We have two things. We have a special judge who, 
normally speaking, would even supervise depositions and 
discovery. And, we also have a special master. It is a 
situation, I am sure, that the efforts to relieve the con- 
gestion of the court calendar did not contemplate. I 
believe they contemplated one or the other. I believe, 
however, that this Court would be aided and not be both- 
ered by so many of the myriads of petty matters that 
come up, if the master would still continue to hear and 
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supervise and conduct discovery proceedings. But, that 
this Court, the special judge apointed, namely, Your 
Honor, try this case on the merits when it is ready for 
trial. And I respectfully request that you not set aside 
the order, not to vacate the order, those are not the 
laches or time limit that bother me. I am asking for a 
modification in the discretion of the Court. 


THE COURT: Gentlemen, as I stated at the outset 
of the arguments, I previously had an opportunity to 
read the extensive and helpful briefs which were sub- 
mitted. I also had the opportunity of reading what I 
believe to be the relevant portions of the record, although, 
as I told you, the record is very confused and some parts 
of it are not in this courthouse. I have also had the 
advantage of helpful arguments which have assisted me 
greatly, and I have, also, had the advantage of two 
hours in my chambers when I had time to think which is 
a rare privilege these days of expedited justice, and I 
am now ready to rule because I do not want it said that 
this case has been prolonged by procrastination of this 
judge, and I do not think the record shows any procrasti- 
nation at any time on my part. 

Now, the defendants have moved for an order termi- 
nating the reference to a special master for determi- 
nation and findings on all issues of fact and law. The 
reference was made under an order entered February 
14, 1950. The ground for the motion is that the Court 
lacks authority to continue the reference. In the alter- 
native defendants move for an order modifying the order 
of reference to limit its scope and the authority of the 
master to the conduct and supervision of discovery pro- 
ceedings. 


I shall first consider the primary motion for a termi- 
nation of the order of reference in its entirety. As 
stated, it is based on the ground that the court lacks 
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authority to continue it. This presupposes a conclusion 
that the court had authority to order the reference at 
the time it was ordered, but that the authority is lacking 
now. This in turn presupposes a conclusion that there 
has been a change in the law, and this appears to be the 
view of defendants when they state in their Points and 
Authorities that since the decision in the La Buy case 
on January 14, 1957, the appointment of a master to 
hear a non-jury case in its entirety “may well constitute 
an abridgment of litigants’ rights.” Furthermore, this 
is borne out by the fact that defense counsel stated that 
at the time of the appointment of the master in this 
ease, the law on the subject was largely “unsettled.” 
Therefore, their position seems to be, particularly as 
they do not move to vacate the order ab initio, that the 
court now lacks the “authority to continue the order’’ 
because of the La Buy decision, and that the Court should 
proceed on a new basis henceforward and leave undis- 
turbed what has been done before. 

However, I do not agree that there has been a change 
in the law, for as I read the Federal Rule involved and 
the authorities, the opinion in the La Buy case did no 
more than restate and crystallize the law as it previ- 
ously existed. Entertaining that view, if I terminated 
the reference, it would not be on the basis that the court 
now lacks authority, but necessarily on the basis that 
the Court lacked authority at the time the order was 
entered. The corollary of that would be that all the 
acts and decisions of the special master during the last 
nine years would be without authority and, therefore, a 
nullity, and would have to be reconsidered and decided 
by the court. 

It is my opinion that the reference to the master in 
circumstances like the present would be contrary to the 
Federal Rule involved, if made over the objection of the 
parties, but certainly the rule can be waived, as the 
right to trial by jury, a right of the highest dignity, can 
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be waived by the parties. Here the defendants consented 
to the order of reference, acquiesced in the order for 
over eight years, about two of which were after the 
decision in the La Buy case, during which time the 
master has made many decisions on many matters in- 
volving substance as well as procedure, and, also, de- 
fended the order of reference against challenge by the 
plaintiffs in the year 1951, I believe. 

It is hardly conceivable that defendants can now take 
advantage of plaintiff’s initial objection to the order. 
There has, therefore, been a waiver by defendants, both 
express and implied, and acquiescence, and opposition to 
efforts to have it set aside over a long period of years 
constituting a waiver by them of their right to have the 
issues decided initially by the Court. 

So far as the plaintiffs are concerned, they objected 
to the entry of the order at the time it was made on 
grounds substantially the same as those now being made 
by the defendants. Now, however, the plaintiffs have 
reversed their position and are defending the reference 
against the challenge by defendants and thereby them- 
selves now consent and acquiesce and have indeed ac- 
quiesced therein since 1951, and have waived their rights 
since that time. 

I am, therefore, of the opinion that all parties to this 
controversy are now in a position where they may not 
challenge the order of reference because in law and in 
fact there has been a consent thereto and the primary 
motion to terminate the reference as of this time should 
be denied. I should also state, however, that defend- 
ants,|in the oral argument, took the position they were 
not pressing the primary motion. 

I shall now take up the alternative motion to limit 
the scope of reference to the conduct and supervision 
of discovery proceedings. The same reasoning applies 
to this alternative motion as applies to the primary 
motion except if the order of reference had in the begin- 
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ning been limited in the manner now desired by defend- 
ants, it would not have been contrary to the Federal 
Rule involved and would have been sustainable with or 
without consent. However, in so limiting it I would 
otherwise terminate the order of reference, objection to 
which, as above stated, has been waived. In addition to 
all else, such an order would be similar to changing the 
rules in the middle of the game, which I think is frowned 
upon in many quarters, and so many actions have been 
taken that to limit the scope as prayed would change the 
whole pattern of the proceedings and cause confusion 
and uncertainty in many aspects of this complicated 
ease which are now impossible to visualize. Too much 
water has gone over the dam to justify such a modifica- 
tion now. 

In addition, the master has acquired, over the years, an 
extensive familiarity with the case which would be for- 
ever lost if I granted the alternative motion and this 
should weigh in the scales if defendants are correct in 
their argument that the ruling of the Court on their 
motion involves the exercise of discretion. I, therefore, 
deny the motion for alternative relief. 

To sum up, assuming the order standing alone would 
have been contrary to the Federal Rule in question, the 
acts and conduct of the parties over the years after the 
order of reference constitute a waiver of the rule and 
consent to the reference, and there should be no change 
in the established order of procedure at this time. An 
act in assumed contravention of the rule does not make 
it a nullity when done under the circumstances here 
presented which constitute, as I said, a waiver and 
consent, and defendants concede the matter is not juris- 
dictional, and that the use of the words “lacking in 
authority” in their motion were not well chosen. This 
disposition is further supported by the opinion of the 
US Court of Appeals for the District of Columbia Cir- 
cuit, in Parker against Sager, 174 Fed 2d, 3 and 4, 
where the Court said among other things, as follows: 
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“Phe brief of amici curiae asserts further that 
Sager is as a matter of law forbidden to take the 
inconsistent legal positions assertedly taken by him 
as above set forth. But the rule that a party is not 
permitted to maintain inconsistent legal positions 
in judicial proceedings is, according to the better 
view, subject to the limitation, among others, that 
the legal position first asserted must have been suc- 
cessfully maintained.” 


That is certainly applicable in this case. Now, that is 
my ruling, gentlemen. I realize it is a far reaching 
one if I should be in error and every nisi pruis judge 
these days should realize there is always a strong possi- 
bility that he is. 

I suggest that counsel consider this recent legislation of 
Public Law 85-919, approved on September 2, 1958. It 
appears on page 6763 of the 18 Supp to the United 
States Code, which reads as follows: 


“When a district judge, in making in a civil action 
an order not otherwise appealable under this sec- 
tion, shall be of the opinion that such order in- 
volves a controlling question of law as to which 
there is substantial ground for difference of opinion 
and that an immediate appeal from the order may 
materially advance the ultimate termination of the 
litigation, he shall so state in writing in such order. 
The Court of Appeals may thereupon, in its dis- 
eretion, permit an appeal to be taken from such 
order, if application is made to it within ten days 
after the entry of the order: Provided, however, 
that application for an appeal hereunder shall not 
gtay proceedings in the district court unless the 
district judge or the Court of Appeals or a judge 
thereof shall so order.” 


A great deal of time, energy, and expense as I see it 
would be lost if I am in error. Because, all that has 
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been done would have to be done over and I suggest to 
counsel the wisdom in considering that Statute in the 
light of my opinion. 

s s e * 


Filed March 11, 1959 


Transcript of hearing before Judge Pine, March 9, 1959 


MR. JAFFE: ... Coming now to the legal points 
involved, they hinge on the abuse of discretion. I be- 
lieve, Your Honor, that we have a situation here where 
the order had it not been—well, let me put it this way, 
that the order that was entered here would have been 
proper if both parties consented. But if the Court were 
to make this order either with the consent of one party 
only or of its own motion it exceeded the bounds of the 
rule. I feel that state of law became clear after the 
Supreme Court decision in the La Buy case in about 
1957. 

We also have, however, a changed circumstance, in my 
opinion, and that is that the Supreme Court in revers- 
ing the order of dismissal and in remanding this case 
to the District Court indicated that the failure of the 
plaintiffs to produce the records required and the docu- 
ments required by the order of production would give 
rise to the drawing of inferences from the factual mate- 
rial produced to ascertain factual matters within the 
area, perhaps that might have been revealed by doen- 
ments not produced. Now when this case began and the 
master was being considered it was very likely that 
counsel would have assumed that all of the documents 
would have been produced. that the master would have 
seen all of the factual material, and that the fact findings 
that he would be required to make would be clearly de- 
ducible from the evidence, all the evidence, on hand that 
had been produced. 
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We now have a different situation. The situation we 
have now is where a large body of factual data will have 
to be’ inferred, not from documents that are on hand 
but from other facts that would be, perhaps, shown by 
documents not produced. I believe that casts an entirely 
different situation on the aspect of the trial and the need 
and necessity to have a judge of court make these neces- 
sary deductions and draw these inferences. 

I think that all of this must be viewed also in the light 
of the circumstances that this motion is made, that is the 
motion to modify is made at a time when the master 
has not yet been called upon to hear or determine any 
issue of fact which bears upon the controversy. That is 
true even with respect to the intervenors and the inter- 


venors— 
THE COURT: May I interrupt you there? 
MR. JAFFE: Yes, sir, surely. 
THE COURT: I do not recall in your argument on 


the motion that you raised the point that you just now 
raised, that the Supreme Court in reversing stated that 
the failure to produce was a matter from which reason- 
able inferences could be drawn. 

MR. JAFFE: Well, Your Honor, I didn’t key it up 
to the Supreme Court. I did make the argument that 
we now know we will have to draw inferences. 

THE COURT: You keyed up the inferences? 

MR. JAFFE: No, I did not. I made the statement 
there was a subsequent development which showed that 
inferences would have to be drawn and it was no longer 
a matter of having to ascertain facts. I believe I said 
one, two, three. 

THE COURT: Now this is a new thought on your 
part? 

MR. JAFFE: Keying it up with the Supreme Court— 
well, it wasn’t a new thought, I just didn’t express it 
clearly. 

THE COURT: Did you express it at all? 
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MR. JAFFE: I expressed the thought but not in the 
relationship to the Supreme Court reversal. 

THE COURT: I do not recall your expressing it at 
all. 

MR. JAFFE: May I call your attention to the record. 

THE COURT: You may have, I don’t recall. 

MR. JAFFE: On page 26, I said near the bottom 
of the page there: 


“The peculiarities of this case are not that we are 
going to have matters that add up to one and two 
and three. This case involves the drawing of infer- 
ences, it involves and calls and cries out for all the 
experience, all the wisdom, and all the safeguards 
that theoretically, and I believe actually, clothe the 
judiciary.”’ 
THE COURT: That doesn’t express the thought that 
you just now expressed, namely, that inferences should 
be drawn from failure to produce. Does it? 


MR. JAFFE: Well, practically, frankly, no, as I said, 
I didn’t express it clearly, although when you say is ita 
new thought, it wasn’t a new thought, although as I 
express it now I recognize that it may so appear. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 4360-48 


Socrere InTesNaTIonaLe Pour ParvicreaTiIons 
INDUSTRIELLES ET CommeERci4—ss, 8.A., etc., 
(I. G. CHemie), PLAINTIFF 


v. 


Wuuam P. Rogers, ATTORNEY GENERAL OF THE UNITED 
STATES, ET AL., DEFENDANTS 


Eric G. KaurMan, ET AL., INTERVENORS 


ORDER DENYING DEFENDANTS’ MOTION 
TO TERMINATE OR MODIFY REFERENCE 


Upon consideration of the motion of defendants, filed 
herein October 1, 1958, to terminate or modify the refer- 
ence to Special Master William J. Hughes, Jr., as or- 
dered by Chief Judge Laws on February 14, 1950, and 
of the memoranda in support of and in opposition to 
said motion, and after hearing arguments of counsel for 
the respective parties, and the Court having announced 
its decision orally from the Bench on February 6, 1959, 
it is, by the Court, this 9th day of March, 1959 


ORDERED and ADJUDGED that said motion be and 
it is hereby denied in its entirety. 


The Court is of the opinion that this order involves 
a controlling question of law as to which there is sub- 
stantial ground for difference of opinion and that an 
immediate appeal from this order may materially advance 
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the ultimate termination of the litigation involved in 
this civil action. 


/s/ David A. Pine 
District Judge 


Presented by 
Counsel for Defendants. 


Seen: 


/s/ 
John J. Wilson 
Attorney for Plaintiff 


/s/ 
Robert E. Sher 
Attorney for Kaufman Intervenors 


/s/ 
Edmund L. Jones 
Attorney for Attenhofer Intervenors 


/s/ 
James J. Bierbower 
Attorney for Klingler Intervenors 
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UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


September Term 1958 


District Court Civil Action No. 4360-48 


No. 15,017 


[Stamp] United States Court of Appeals for the 
District of Columbia Circuit 


Filed Apr. 16, 1959, Joseph W. Stewart, Clerk 


Wuuum P. Rocers, Attorney General of the United 
States, et al., APPLICANTS 


Vv. 


Socrete INTERNATIONALE Pour ParTICIPaTIONS 
InpusTereELLes ET ComMEnci.es, 8. A., etc., 
and Eric G. KaurMay, ET AL., 
RESPONDENTS 


Before: Wilbur K. Miller, Fahy and Danaher, 
Circuit Judges, in Chambers. 


ORDER 


Upon consideration of the application for leave to ap- 
peal from an interlocutory order of the District Court 
entered March 9, 1959, and of respondents’ opposition, 
it is 

ORDERED by the court that an appeal from the inter- 
locutory order of the District Court entered herein 
March 9, 1959, is allowed. 

Per Curiam. 
Dated: April 16, 1959 
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Filed April 24, 1959 


NOTICE OF APPEAL 


The United States Court of Appeals for the District 
of Columbia Circuit, having granted on April 16, 1959 
defendants’ application for leave to appeal, notice is 
hereby given that the said defendants, William P. Rogers, 
Attorney General of the United States, as successor to 
the Alien Property Custodian, and Ivy Baker Priest, 
Treasurer of the United States, hereby appeal to the 
United States Court of Appeals for the District of Co- 
lumbia Circuit from the order of this Court entered on 
March 9, 1959, denying the defendants’ motion to termi- 
nate or modify the order of February 14, 1950, referring 
this case in its entirety to a special master. 


April 24, 1959 
/s/ 


Dallas S. Townsend 
Assistant Attorney General 


/3/ 
George B. Searls 


/s/ 
Irving Jaffe 


/s/ 
Paul E. McGraw 
Attorneys, Department of Justice 
Washington 25, D. OC. 
Attorneys for Defendants 
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HIB :JDH:DS:AS 
9-21-1335 


February 1, 1950 
BY MESSENGER 


John J. Wilson, Esq. 

Whiteford, Hart, Carmody & Wilson 
815 Fifteenth Street, N. W. 
Washington, D. C. 


Re: I. G. Chemie v. McGrath 
Dear Mr. Wilson: 


Pursuant to Chief Judge Laws’ order of yesterday, 
January 31, I enclose a copy of a proposed order re- 
ferring this action to a Special Master. We should be 
pleased to have any objections or suggestions before 


Friday, the time you are required to serve upon us any 
objections you may have. I say this because it has not 
been easy to fill in the details of what we believed Judge 
Laws desired. If we can have your suggestions or ob- 
jections earlier, we may very well be able to work them 
out and reach agreement before Monday. 


I am sending a copy of this order to Mr. Burroughs 
for his information and with a view to eliciting from him 
an acknowledgment that intervenor has no interest in 
this order. 


Sincerely yours, 


David Schwartz 
Special Assistant to the Attorney General 


Enclosure 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 4360-48 


Socrere Internationa, Pour ParticrpaTions 
INDUSTRIELLES ET COMMERCIALES 8.A., ETc. 
(I. G. Cuemre), pramntirr 


Vv. 


J. Howarp McGraru, er aL., DEFENDANTS 
Remincton Ranp Inc., INTERVENOR PLAINTIFF 


ORDER REFERRING ACTION TO 
SPECIAL MASTER 


Upon joint motion of plaintiff and defendants made 
in open court for the appointment of a Special Master 
in this action, and a showing having been made to the 
Court that exceptional conditions exist in this action 
which require its reference to a Special Master, it is 


ORDERED as follows: 
1 , Esq., a member of the bar 


of this Court, is hereby appointed Special Master in 
this action. 


2. This action (excepting only the proceedings in 
intervention now on trial in this Court) is hereby re- 
ferred to said Special Master. 


3. The Master shall have all the powers and duties 
which by law may be conferred upon or exercised by a 
master. Without limitation, he shall hear and pass upon 
all further motions and other proceedings, including pre- 
trial proceedings, and he shall direct and regulate, and, 
in his discretion attend, all depositions and other dis- 
covery proceedings. He shall also hear the parties and 
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take testimony and make a report upon the matters sub- 
mitted to him by this order. The Master’s report shall 
include findings of fact and conclusions of law which 
shall be dealt with pursuant to Rule 53(e)(2) of the 
Federal Rules of Civil Procedure. 


4. The defendants shal] from time to time advance 
to the Special Master from the funds sought to be re- 
covered by plaintiff, such expenses as the Special Master 
may incur and such sums on account of the Master’s com- 
pensation as the Court may from time to time allow. 
The expenses and the compensation of the Master shall 
ultimately be paid (for reimbursement to the funds 
sought to be recovered) by the party (either the plaintiff 
or defendants) against whom judgment shall be rend- 
ered in this action; provided, however, that if judgment 
is rendered against the defendants for a portion only of 
the property and sums claimed herein, then the defend- 
ants shall pay only the proportion of the expenses and 
total compensation which the value of the property and 
sums recovered bears to the value of the total property 
and sums sought to be recovered and the plaintiff shall 
pay the remainder. The plaintiff shall file a bond in the 
amount of Five Thousand Dollars ($5,000), which may be 
increased from time to time by the Court, to secure the 
defendants for the advances to the Master, for which 
the plaintiff may ultimately be liable under this order. 


Chief Judge 
Date: 


We ask for and consent 
to the foregoing order: 


Attorney for Defendants 
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HIB:JDH:DS:AS 
9-21-1335 


February 13, 1950 


Honorable Bolitha J. Laws 

Chief Judge 

United States District Court 
for the District of Columbia 

Washington 25, D. C. 


Re: I. G. Chemie v. McGrath 
Civil Action No. 4360-48 
Dear Judge Laws: 
The defendants are glad to note their consent to the 


order in the above-entitled case Which you enclosed in 
your letter to counsel dated February 10, 1950, 


We have only one or two suggestions on the form of 
the order: 


(2) Another possibl 
with respect to the wei 
fact. 


eous, while Rule 53(e 
ties to stipulate that 
be final. 
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The provision in the draft order that the Master shall 
have all the powers and duties which by law may be con- 
ferred upon or exercised by a Master, suggests that the 
Master’s findings have the greatest degree of finality. 
We do not think that you intended that Rule 53(e) (4) 
be applicable since we understand that plaintiff does not 
desire to stipulate that the Master’s findings shall be 
final. Indeed, we do not believe that we would desire to 
make such a stipulation. It may therefore serve to 
clarify the order if you would add, “The Master’s find- 
ings of fact shall have the force provided in Rule 53 
(e) (2)’’. 

(3) Your order of January 31, setting the matter down 
for consideration of the appointment of a master, con- 
tinued the deposition of Mr. Sturzenegger until Febru- 
ary 6. You may now wish to provide that “The deposi- 
tion of Hans Sturzenegger shall be resumed on the call 
of the Master”. 


You! will recall that you asked us to inquire of Judge 
Knox as to the practice in the Southern District of New 
York on references to Masters and bonds for costs. We 
are sorry to report so late. Mr. McKibbin, the Assistant 
U. S. Attorney in New York in charge of civil matters, 
and ah attorney on our staff spoke to Judge Knox’ law 
clerk last week. Judge Knox gave them the name of one 
old case in which he thought he drew a rather broad 
order of reference. Unfortunately, the file is in dead 
storage and it cannot be examined until tomorrow. Judge 
Knox' is quoted as saying that the order described to 
him as planned by you was perfectly all right. Judge 
Knox also said that foreign plaintiffs can be required 
to put up a bond in at least the estimated cost of the 
reference. 


During one of the discussions between counsel and 
you in your chambers, Mr. Wilson mentioned the possi- 
bility of an increase in the bond, as the costs of the 
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reference mount. Under the draft order, property now 
vested, and therefore owned, by the Attorney General 
is to bear the costs of the reference until final judgment. 
This, legally, creates a situation in which the defendants 
are to pay, from their funds, advances for which the 
plaintiff may very possibly be charged. We should like 
it clearly understood, between the parties and the Court, 
that as the advances mount we will move that the amount 
of the bond be increased, so that the defendants not be 
required to pay, without protection by plaintiff’s bond, 
sums for which the plaintiff may ultimately be liable. 


Sincerely yours, 


David Schwartz 
Special Assistant to the Attorney General 


Copy to— 


John J. Wilson, Esq. 
Whiteford, Hart, Carmody & Wilson 
815 Fifteenth Street, N. W. 
Washington, D. C. 

By Messenger 
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WHITEFORD, HART, CARMODY & WILSON 
815 Fifteenth Street, Northwest 
Washington 5, D.C. 


February 24, 1951 


Honorable Bolitha J. Laws, 
Chief Judge, U.S. District Court, 
5th and BE Streets, N. W., 
Washington, D. C. 


Re: Societe v. McGrath, C.A. 4360-48 
Dear Judge Laws: 


I received in this morning’s mail a copy of your fur- 
ther opinion in the above matter, dated February 23rd. 


In the last paragraph you allow me until February 
27, 1951, to submit in writing objections to the form of 
the order submitted by defendants’ counsel. 


I wish to call your attention to the fact that on Mon- 
day, February 19th, 1951, we filed a motion to vacate 
the order of reference, based principally upon a recent 
decision of the Third Circuit in a prohibition-mandamus 
ease entitled United States v. Kirkpatrick, —— F. 2d. 

, 15 Fed. Rules Service, 53b.12, Case I. Under these 
circumstances, we respectfully object to the signing of an 
order upon your two opinions while the question raised 
by our motion to vacate is pending. 


Sincerely yours, 
/s/ John J. Wilson 
John J. Wilson 


JIW/h 
ec: David Schwartz, Esq., 
William P. MacCracken, Jr., Esq. 
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Transcript of hearing before Special Master, 
November 22, 1955 


THE MASTER: Gentlemen, I have asked you to 
gather this morning in order to explore future activities 
in the case. This is in no sense a pretrial or anything 
of that sort, but I thought it might help all of us to 
see where we stood with respect to the future progress 
of the case. 

I say “the case.” I suppose maybe we should use the 
phrase “the various types of matters which are pre- 
sented.” 

Mr. Jacoby, on behalf of the Government do you care 
to make a statement as to what your plans are in re- 
spect of these derivative actions? 

MR. JACOBY: Your Honor, the way you put the 
question to me may make it necessary for me to deliver 
myself of a little speech. 

THE MASTER: Well, we'll be delighted to hear you. 
Just what we want. 

MR. JACOBY: Of course, as you indicated, this is 
not a pretrial conference, and we’re speaking in a very 
informal way and exploring possibilities. But when I 
just heard your remarks, I thought we have to attempt 
to correct a few lines. 

You spoke about derivative claims. You recall that we 
went to Judge Pine, and, as you know, we lost. In other 
words, Judge Pine holds that he does not grant our 
motion to vacate. He denied our motion to vacate your 
order which was made under the anti-assignment act. 

Now, there are quite a few papers involved in this 
matter which we may or may not have sent to you. What 
I’m referring to is our long motion to vacate. I’m not 
certain that you received a copy of that. And, of course, 
everybody answered that motion to vacate, and we then 
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served a reply memorandum. That and the significant 
last paragraph of Judge Pine’s memorandum decision [ 
think will be rather important for the future conduct of 
this litigation. 

* * * * 

MR. JACOBY: ... Now we come to the question of 
burden of proof which you just mentioned. On that 
point too Judge Pine made a few statements. He, if I 
recall correctly, said from the bench that, after all, the 
claimants have the burden of proof. If I recall cor- 
rectly, he said that to me. And I said, “We recognize 
that,” but that the difficulties which are involved we felt 
are a factor why the policy of the anti-assignment act, 
not just the mere language of the anti-assignment act, 
should govern. 

Well, Judge Pine obviously did not go along on this 
last point with me, but he had it in his mind that the 
burden of proof is on the plaintiff all along. 

THE MASTER: Now, have you a position on that 
sufficiently considered to reveal it at this minute, Mr. 
Jacoby? 

MR. JACOBY: We definitely take the position that 
the claimant has the burden of proof, and we think we 
are fully supported by the decisions that the burden of 
proof is on the claimant to establish the necessary factors 
which include freedom from enemy taint of the stock on 
which recovery is sought at the time of vesting as well 
as the present non-enemy status of the present stock- 
holder. 

THE MASTER: Now, rather than get into the other 
matters which you'll have time to discuss later, might it 
not be a good thing to get the opinion of counsel for the 
intervenors on this point? How about the Attenhofer 
intervenors, Mr. Jones? Have you a view on that point? 

MR. JONES: If the Master please, frankly, I have 
not had a chance to study all of the ramifications of this 
thing. I disagree with Mr. Jacoby that it is a question 
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of freedom of enemy taint of the stock. If, for example, 
the vesting date is determined to be the critical date or 
some other— Well, let’s take that as the critical date 
for the purpose of this discussion. If the stockholder 
establishes freedom from enemy taint or his non-enemy 
characteristic as of the date of vesting, then if the Gov- 
ernment wishes to contend that the stock which he now 
owns was tainted as of the date of vesting, then the 
burden is on them to prove it, not on the stockholder. 

THE MASTER: Now, going down alphabetically, what 
about the Kaufman intervenors? What is your position? 

MR. SHER: Well, we agree with Mr. Jones on this 
last proposition; that’s for sure. 


THE MASTER: How about you, Mr. Alk? Do you 
go along with Mr. Sher’s statement? 

MR. ALK: Yes, I do. I think the case will have to 
be analyzed eventually in the light of what is the theory 


as to whether this is a derivative claim, as we believe 
was found and was sustained by Judge Pine, or whether 
these are representative claims. 

Certainly on the theory that these are individual claims 
I certainly would agree with Mr. Jones that all that is 
required is that the present stockholder establish that 
he himself at all times subsequent to the date of vest- 
ing had non-enemy status. And if the Government de- 
sires to claim that the stock for some reason is enemy- 
tainted that the Government must establish some facts 
along those lines. 

On the derivative theory, the question may be somewhat 
different. There, as we have maintained from the be- 
ginning, the recovery will not be dependent upon the 
amount of stock which is represented by the various in- 
terventions but the recovery will be dependent upon the 
extent of the enemy or non-emeny stock interest on the 
relevant date. 
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Picking the relevant date in this particular case may 
be quite a difficult one by reason of the fact that there 
have been so many vesting orders which have been issued. 
There are vesting orders that range from 1942 to 1946. 
The chances are that one of those dates, one of the vest- 
ing orders, will be determined to be the relevant date. 
As to whether it’s the earliest one or the latest one I 
don’t know. 

This is a novel question in this respect, and the an- 
swer to that is a difficult one, and it will become new 
law. I don’t think either the Government or we will be 
be in a position to cite any cases which will be of any 
assistance to the Master in that regard, and I think the 
Master will have to determine that question as a matter 
of new law. 

In determining it, I think that it could be said that 
up to this time, where there have been no corporate 
claims of this character but where the individual merely 
has filed a claim for the recovery of property which has 
been vested by the Office of Alien Property, that the 
courts have seemed to hold that the burden of proof is 
upon the individual to establish both his title and his 
non-enemy status as of the date of vesting. That I 
might say is a court-made law. 

The Trading with the Enemy Act does not speak with 
respect to that situation at all. The Trading with the 
Enemy Act is silent on that particular point. This was 
a rule made by the courts and which was never really 
contested by any of the claimants. It was adopted, it 
was said by the courts, and that seemed to be the end of 
the situation. 

Now, in this particular type of a situation, it may very 
well be that the rules as—I won’t say “adopted” by the 
courts, but at least as asserted up to the present time— 
just don’t apply, and it may very well be that in a case 
of this character that the burden of proof properly ought 
to be placed upon the Government and not upon the 
claimants. 
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But assuming that the burden of proof is upon the 
corporation or upon the Kaufman group asserting a 
right on behalf of the corporation to establish the ex- 
tent of enemy interest at a particular time, when that is 
determined, then the various stockholders have rights 
to share in that fund which has been established. 

Now, I think that that is what Judge Pine was talking 
about in the last part of his opinion—the right of the 
claimants to share in the benefits of the recovery. I 
mean to say that merely parenthetically, because I think 
the language of his last paragraph of his decision is 
completely consistent with the views of the Master with 
respect to the derivative nature of this action. 

And centainly when it comes to sharing in the bene- 
fits of the recovery, all that these stockholders will have 
to do is to establish that they are not enemies and that 
they have not been enemies at any time since the rele- 
vant date. That’s the extent that they will have to pre- 
sent their case, and anything else would have to come 
in by the Government to establish that those facts are 
not correct. 

THE MASTER: Did you wish to say something, Mr. 
Moskovitz? 

MR. MOSKOVITZ: Just to emphasize the tentative 
nature of all this thinking, even amongst ourselves we 
have no real agreement as to the refinements of the 
question of burden of proof. I myself like to think of 
it in terms of the burden of going forward. 

We start, for example, in this situation, with a Swiss 
corporation which is organized under the laws of Switzer- 
land. Under normal circumstances I think that would 
make out the prima facie case for the corporation. 

Then the Government comes forward or would attempt 
to come forward and prove certain activities or certain 
ownership or certain other things which the corporation 
_ did or was during the critical period which would take 
it out of the category of a neutral, non-enemy corporation. 
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This seems to me to be the significance of the first 
Uebersee case, the second, and the Kaufman cases. 

Then the burden would then shift to the corporation 
to refute the evidence which the Government has sub- 
mitted. 

Now, we’re in that case or in that kind of a case, and 
I think, as I understand the significance of the decisions 
of the Supreme Court, that the burden of going forward 
to establish the enemy character, if it be such, of the 
Swiss corporation is on the Government, and we partake 
of the right of that corporation. 

Now, I myself am not clear at this point whether, if 
the Government comes forward and proves or presents 
evidence enough to establish prima facie the enemy char- 
acter of the corporation and if the corporation doesn’t 
refute it, the burden then shifts to the stockholders to 
prove under the Kaufman case the extent of the non- 
enemy interest on the critical date, but I think we have 
to eonsider the problem of burden of proof within the 
framework of the main case, which is the case of Inter- 
handel v. Brownell. 

Now, whether we have the burden of proof or have 
the burden of going forward once the Government proves 
the enemy character of the corporation is, as Mr. Alk 
said— We're in the realm of new law, and it’s some- 
thing that one doesn’t want to speak lightly about. 

THE MASTER: Well, I suppose, Mr. Jacoby, you dif- 
fer with all that, and you I assume adopt a rule-of-thumb 
sort of a position that inasmuch as these people are all 
claimants the burden is on them to prove their claim by 
a preponderance of the evidence. Isn’t that your posi- 
tion? 

MR. JACOBY: That’s correct, your Honor. 


MR. JACOBY: ... Now, to come back to this idea 
of burden of proof, Mr. Alk characterized that, I think, 
as a “court-made law.” Well, I say that much. Burden 
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of proof, of course, is a court-made law, but so is all 
common law, and this is a general rule for which there 
is plenty of authority. 

Mr. Alk I am sure will admit that there’s authority that 
the burden of proof is on the plaintiff, and the burden 
of proof— It’s not just a Trading-with-the-Enemy-Act 
matter. It’s clear this is a claim against the Government. 
The claimant in a proceeding of a claim against the 
Government has to establish by a preponderance of evi- 
dence the essential facts which give rise to the claim. 
And this in Judge Pine’s view, as you have indicated 
at the beginning, is one of the essential facts. 

There isn’t a scintilla of evidence even to suggest that 
the burden of proof has shifted. There is nothing in the 
Kaufman opinion. There’s nothing in Uebersee about the 
burden of proof. 

This is, therefore, not, I suggest, just a simple or 
possibly an interpretation of Kaufman. This is gen- 
eral law by which we are all bound. 

To come back specifically to Judge Pine’s remark dur- 
ing the transcript, Judge Pine talked about the burden 
of proof being on the plaintiff, and when we have the 
transcript I suggest that your Honor take a look at 
this point. Judge Pine never deviated from his conclu- 
sion that the burden of proof is on the claimants in this 
case. As I want to emphasize again, he talks about the 
claimants in his last sentence of the opinion. 

Another factor which Mr. Alk raised as a great diff- 
culty is that there were many vestings in the case. Cor- 
rect; there were many vestings. But that doesn’t create 
in my view the slightest problem on the points now raised 
here in our argument. 

Each vesting seized a different piece of property, and 
that is to be determined proportionately. In other words, 
persons whose stock was not free from enemy taint in 
1942 we say cannot recover their proportionate share in 
the assets which were vested by the vesting order in 
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1942. The same thing for 1946. It’s a very simple mat- 
ter. It’s just the same as if these were individual suits. 

Now, it so happens that here is a suit that was brought 
for return of all assets, but that in my view doesn’t 
create the slightest problem with respect to the matters 
which we have touched upon in our conversation so far. 

THE MASTER: Now, gentlemen, look. Doesn’t this 
all lead though to the idea that we ought to get settled 
among ourselves just what is the critical date and where 
the burden of proof lies? I mean that seems quite evi- 
dent to everybody I assume right here. And the question 
now is how to go about it, what is the machinery for doing 
it. 

Now, what is the status of the claims as of record at 
the present time? You filed your claims, and what has 
the Government done in respect to them, Mr. Jacoby? 

MR. JACOBY: Well, now,— 

THE MASTER: Have you filed an answer to it? 

MR. JACOBY: Let me describe the pleadings for you. 
We have filed an answer. The intervenor groups have 
filed what you might call mass complaints for each group. 
In our answer we have set forth denials and a set of 
separate defenses. In other words, the pleadings shape 
up as follows: 

'The individual stockholders split up into three groups 
assert their claims incorporating certain portions of the 
complaint by Chemie. We have, in addition to denials, 
incorporated counterclaims. We have incorporated the 
tax counterclaim which we raised against Chemie. We 
have incorporated that separate defense against the in- 
dividual stockholders on the theory that to that extent the 
recovery is diminished. 

We have incorporated our other counterclaim, which as 
you recall are for conversion of the stock in Interhandel 
held by the Custodian. These are three or four counter- 
claims which were part of our defense against Chemie. 
We have incorporated these counterclaims in our answer 
to the intervenors. 
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I might mention something here in passing. 

THE MASTER: They’re not denominated as such 
though, are they? As counterclaims? 

MR. JACOBY: Yes, they are. 

THE MASTER: Has an answer been filed to them? 

MR. JONES: Yes. 

MR. JACOBY: I think so. I think the pleadings are 
complete. 

THE MASTER: All right. 

MR. JACOBY: Please correct me if I’m wrong. 

MR. REIFSNYDER: That’s my recollection. 

MR. JONES: I think that’s right. 

MR. JACOBY: The pleadings are complete. 

I might mention something here because it has come 
up earlier. We have in our answer denied the allega- 
tions of the intervenors,. Now, this is more than just a 
denial that the individual stockholder is not an enemy. 
One of the denials of the Government in the suit brought 
by Interhandel was a denial of the claims that Chemie 
owned the stock here in issue. By incorporation, this 
denial is also an issue in the suits brought by the inter- 
venors. Because naturally if Chemie didn’t own the stock 
in the first place, the intervenors have no right to a pro- 
portionate share of the vested stock. 

That’s the way the pleadings shape up. 

The pretrial procedures which have taken place have, 
as you recall, a history of interrogatories. The inter- 
rogatories as originally served by the Government were 
more elaborate than the interrogatories that were ulti- 
mately served. You recall there was a history of serv- 
ing Kaufman as a group and Attenhofer as a group. 
There was the history of the bar date and all these mat- 
ters. I don’t have to go into detail. 

THE MASTER: Yes, I remember them. 

MR. JACOBY: But in the course of that history— 
and that is the point that I think is relevant here—in the 
course of that history the interrogatories were shortened. 


175 


As you will recall, there was the intermediate step of 
voluntary answers to the interrogatories. While our orig- 
inal interrogatories contained certain questions with re- 
spect to the predecessors, following statement in one of 
your opinions and especially following the tentative plan 
to have voluntary answers to the interrogatories—to the 
questionnaires as you might call them at that time—those 
questions were eliminated. 

Now, under Judge Pine’s last sentence, as your Honor 
indicated, these questions will become of importance 
again. So one of our proposed steps would be to con- 
tinue our pretrial with respect to interrogatories. 

THE MASTER: And to ask for additional interroga- 
tories? Is that your point? 

MR. JACOBY: Additional specified— It’s very hard 
to give a general answer there because individual answers 
to interrogatories raise individual problems on which fur- 
ther clarification will be needed. 


THE MASTER: Can you give me an idea, Mr. Jacoby, 
when you'll file these additional interrogatories? 

MR. JACOBY: That’s a difficult question. 

THE MASTER: Well, I mean just roughly. The next 
couple of weeks? 

MR. JACOBY: No, I don’t want to repeat a broken 
record, which Mr. Schwartz I think has run off quite often 
here. I assure you—it may sound like a broken record 
now—I assure you that we are trying our hardest to 
push the matters. Now, this case has many strange char- 
acteristics, but one of the strangest is that we as de- 
fendants are always the ones who push for a speedy 
termination of the case. Now, I assure you, your Honor,— 

MR. MOSKOVITZ: It’s a broken record. 

MR. JACOBY: I assure you, your Honor, that we 
will be working on that very— 

THE MASTER: The reason I ask the question is 
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quite obviously, we can’t go into pretrial if the discovery 
processes are not at an end. Do you see what I mean? 

MR. JACOBY: Yes, I— 

THE MASTER: In other words, I had thought in my 
own mind that the way to determine the matter of criti- 
cal date and burden of proof was to have a pretrial. 
That would be the machinery, the ordinary judicial method 
of doing it. Is everybody agreed on that? Now, your 
further interrogatories would— 

MR. REIFSNYDER: I’m not sure. 

THE MASTER: —tend to postpone that. 

There may be other ways. 

MR. REIFSNYDER: I hate to concede at this stage 
it’s even possible there. This has a lot of facets that 
concern me and my own thinking about it that I have 
not had a chance to discuss with Mr. J ones, but I wouldn’t 
want to let the record go uncorrected by not registering 
some concern about that. 

THE MASTER: I see. Well, that’s all right. This 
discussion this morning is entirely non-final and non-con- 
clusive as to everybody’s views. I thoroughly admit any- 
body has a right to change their views. 

MR. JONES: May I interject one thought here? Be- 
fore Mr. Schwartz left on his fellowship he had stated 
a number of times informally and I think off the record 
that we would be surprised at the number of claimants 
that he would raise no question about at all, that he 
would, in effect, confess their right to recover. And I 
was wondering if the Government was in a position to 
say how many of those there are, because, after the ex- 
amination of the voluminous interrogatories that have 
been answered, many of them show on their face the 
absolute cleanness of the stockholder, and many of them, 
for example, have owned the stock since long before any 
possible critical date. 

THE MASTER: Well, of course, the question of the 
burden of proof might arise right on the Government’s 
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interrogatories unless the Government has an absolute 
right to file those interrogatories. In other words, aren’t 
those interrogatories under the supervision of the Master? 

MR. JACOBY: Well, there is nothing specified in 
Judge Laws’ reference, but I would say we have done 
it usually this way: That interrogatories were filed and, 
like in a normal court procedure, if a party wants to 
make a motion under Rule 30, of course it comes to your 
Honor. But I don’t think that there is anything different 
in this procedure here from the procedure as it would 
be in a court. 

Now, to come back to Mr. Jones’ point, I cannot say 
at this time how many answers would not—and let me be 
eareful there—how many answers to the interrogatories 
do not suggest further questions as to the non-enemy 
taint or enemy taint. I just don’t know. And there may 
be quite a few answers to the interrogatories which are— 
well, which either just involve a couple of shares or the 
answers are entirely, as Mr. Jones put it, clean. 

But there is always additionally the question of the 
matters which I raised before as to matters affecting 
all stockholders whether or not they are enemies. And 
then there is the question of procedure of setting it down 
for trial. 

Now, I can fully see that in many respects a normal 
trial may not be the appropriate matter with respect to 
a person owning one share and living in Switzerland. 
But we have to get it clear. And that I suggest is the 
proper time for settling that—the pretrial conference. 
How are we going to proceed? 


THE MASTER: .. . But let me ask you this ques- 
tion—everybody: Have we the right to proceed to a pre- 
trial as long as the appeal of Chemie itself is pending? 
Has anybody got any ideas on that? 
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MR. REIFSNYDER: I have a thought on that, sir, 
and it’s been stimulated by what Mr. Jacoby has just 
said. He has stated that there are a number of basic 
questions that apply to all shareholders here. He men- 
tioned specifically the problem of whether the corporation 
itself actually was the owner of the property. It seems 
to me that clearly we cannot proceed into those areas, 
areas of proof respecting the corporation itself until such 
time as the corporation no longer is a party to this liti- 
gation. 

And, by the same token, it suggests to me the wisdom 
of refraining from litigating small, petty, specific issues, 
if I may so characterize them, as they relate to individ- 
uals until your Honor has had a chance to consider and 
reach a decision with reference to these overall ques- 
tions which involve everyone. 

It seems to me a complete waste of time to be fighting 
over individual problems if there are basic problems that 
might dispose of the litigation one way or another. 

THE MASTER: Now, let me ask you: What is the 
status of the main case in the Supreme Court? As I un- 
derstand it, a petition has been filed. Have you filed an 
answer? 

MR. JACOBY: Our answer will be filed on the 30th 
of this month. Our memo in opposition to the petition 
for cert. 

Now, let me answer Mr. Reifsnyder’s point here right 
away. Mr. Reifsnyder suggests what is in effect I feel 
a repetition of the arguments as we have heard them for 
three and a half years now: “Hold everything. Chemie 
may not be fully out.” 

Well, if we would have proceeded along those lines, 
we would have never gotten anywhere. We would never 
have had the intervenors come in. You recall that was 
the first time the argument was raised. We would have 
never served any interrogatories on the ground as Mr. 
Reifsnyder now put it: That Chemie’s case hasn’t been 
definitely and finally decided. 
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Well, that criterion of “premature” runs really through- 
out the whole proceedings. Now, while there may be a 
point in that your Honor will not render judgment, there 
is a long time between starting a proceeding and ren- 
dering a judgment. We can have pretrial conferences. 
We can have pretrial proceedings. We can have deposi- 
tions. We can have interrogatories. We can have ad- 
missions. We can have all kinds of things moving for- 
ward while Chemie and the Government may fight out 
their case in the Supreme Court and perhaps before 
Judge Laws. 

That is not at all inconsistent, and, as I recall, your 
Honor expressed those views in several opinions. We 
should diligently proceed with advancing the case. Now, 
that includes, for example, pretrial. And, as I say— 
Well, let’s take one of the things. What about a pre- 
trial on matters involving the title? There is nothing 
wrong with that. I don’t say that a judgment is to be 
rendered, but it takes a long time in a case of this size 
and this magnitude till we get anything going, until we 
reach the point of trial. 

MR. ALK: Do you consider that we could have a pre- 
trial on the matter of title without knowing whether the 
plaintiff corporation is in the case or not? 

MR. JACOBY: A pretrial as I see it determines the 
issues, and pretrial narrows the issues and gets admis- 
sions and such matters. I don’t see any reason why we 
can’t have anything like that on the matter of title. 

THE MASTER: I would— 

MR. REIFSNYDER: Are you talking about the cor- 
poration’s or the shareholders’? 

MR. JACOBY: The corporation’s and the sharehold- 
ers’ too. 

MR. JONES: Certainly Mr. Wilson would have to be 
heard on that. I don’t think we could attempt to adju- 
dicate the title of the corporation to this stock that was 
seized without Mr. Wilson who represents the alleged 
owner of the stock. 
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THE MASTER: Well, now, bear in mind too, gentle- 
men, that there is a six-months provision in the Court 
of Appeals decision so that if we feel that we have got 
to wait we’d have to wait a long while. 

MR. ALK: May I mention— 

THE MASTER: In other words, if the Supreme 
Court grants certiorari, that, of course, keeps Chemie 
in the picture. On the other hand, if they deny it, it 
still doesn’t put Chemie out because there is the six-months 
period provided for in the Court of Appeals order. 

MR. JACOBY: Let me add something which frankly 
came as a surprise to me. 

THE MASTER: Let me conclude my thought one 
second. 

MR. JACOBY: I’m sorry. 

THE MASTER: So if the argument is pushed that 
everything we do is premature, it will stagnate every- 
thing for a period of at least six months, won’t it? 

MR. HILL: That’s right. 

MR. JACOBY: And more. 

THE MASTER: That’s an undesirable thing to my 
mind. I feel a certain amount of duty to the court to 
keep things going if it’s humanly possible to do it with- 
out doing anything illegal in the process. 

MR. JONES: There’s just one other question; as 
your Honor undoubtedly knows, for the carrying on of 
these proceedings and if we went on with a lot of these 
things, it would be necessary I’m quite sure for people 
to go to Switzerland and maybe other European coun- 
tries and expend a lot of time and effort and money 
there. These things are very, very expensive. 

And we have urged this premature point right along. 
But it seems to me a little unreasonable that we should 
go ahead with a lot of these things when we do have 
the corporation’s main case not now dragging on for years 
but rather imminent of disposition. As Mr. Jacoby has 
just told us, he will file his answer or his reply to Mr. 
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Wilson’s petition in the Supreme Court by the end of 
this month. 1 would anticipate that we would probably 
get a decision the first of January as to whether or not 
the Court is going to grant or deny this petition. I don’t 
think they’ll hold it very long. Of course, that’s any- 
body’s. guess. 

THE MASTER: You'll certainly get it by the 15th 
of December in my opinion. They won’t hold it more 
than a week or two weeks. 

MR. JONES: Maybe so. I was putting what I con- 
sidered an outside limit. 

THE MASTER: Yes. 

MR. JONES: So well know something then about 
where we're going. And to start spending thousands and 
thousands of dollars seems to me to be unreasonable in 
the iight of the imminency of a final disposition as to 
whether this corporation is in this case or it’s out of 
the case. 

THE MASTER: Well, there’s certainly nothing to pre- 
vent Mr. Jacoby continuing with his preparation of fur- 
ther interrogatories. I mean that can be done, can it 
not, Mr. Jacoby? 

MB. JACOBY: Certainly. That can be done very 
quickly. And may I add something there? 

THE MASTER: And if there are any objections to 
those interrogatories, let’s hear it. There’s no matter 
of expense involved in that. 

MR. JACOBY: That’s correct. 


THE MASTER: Well, now, Mr. Wilson, before you 
came in we had been discussing Judge Pine’s opinion 
and the critical date and where the burden of proof lay. 
And I had suggested that those matters ought to be pre- 
sented for discussion and determination. And then I 
asked what was the proper machinery. And at that stage 
Mr. Jacoby stated that he proposed to file some addi- 
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tional interrogatories which had been suggested to him 
by the last paragraph in Judge Pine’s opinion. 

So that the way it stands now it’s understood that 
Mr. Jacoby will continue with the preparation of those 
interrogatories, and, of course, the right to object to any 
and all of them exists in the various intervenors. 

That brings me to the question of whether we could 
feasibly have a pretrial of the intervenors’ cases in order 
to settle the question of the critical date and where the 
burden of proof lay. And at that stage the question of 
the pendency of Chemie’s petition for certiorari and the 
six-months period provided by the Court of Appeals 
came up. 

Now, I ask you what is your view as to the right of 
the Master to proceed to a pretrial of the intervenors’ 
cases as long as the main case of Chemie remains undis- 
posed of? Have you any views on it one way or another? 

MR. JONES: If the Master please, before Mr. Wil- 
son answers that question, may I ask a question for clari- 
fication? I understood you to say that Mr. Jacoby had 
stated that he intended to file additional interrogatories 
which had been suggested by the last paragraph of the 
Court’s opinion. I thought that Mr. Jacoby had said that 
the additional interrogatories that he had in mind had 
been suggested by the disclosures made in the answers 
to the interrogatories. I just wanted to get the record 
straight on that. 

MR. JACOBY: No, I think the Master described my 
position correctly. Your position is correct too in the 
sense that in the course of this morning’s discussion I said 
there are interrogatories we feel necessary because of 
Judge Pine’s last sentence. There are also interroga- 
toris necessary because they are suggested by answers 
supplied in the interrogatories which were previously 
served. It’s both. 

THE MASTER: Mr. Wilson? 
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MR. WILSON: Your Honor, before answering you 
directly, let me say this in a broad sense: 

I think the concept of a pretrial in this case before a 
Special Master is a much looser and broader concept 
than it is before the court, because the court, of neces- 
sity, having to deal with a great many cases, has to have 
a pretrial on a given date and generally an effort made 
to dispose of the pretrial in one session. 

I think the pretrial in this ease—certainly I would have 
said this to you on the main case had we gotten to this 
point—is a fluid thing which may consist of a series of 
meetings over a long time and that you narrow your own 
possibilities here if you look at this as a single event of 
a pretrial. 

I think this is a phase of pretrial right here today, 
and I think you can conduct a pretrial over many ses- 
sions, over many weeks, over many months if necessary. 

So that I would urge upon you that you look upon it 
as an elastic thing. 

Now, leaving that aside, I have one cardinal principle 
here, and that is that the intervenors’ cases shall not be 
tried in advance of the remote possibility of my not go- 
ing to trial on the merits of our case. In other words, 
there isn’t any doubt in my mind that if there’s one thing 
that is clear from the Kaufman case it is that the inter- 
venors have procedurally a secondary position. That is 
to say, their rights come into fruition or into the capa- 
bility of fruition after the annihilation of the corpora- 
tion’s claim here. 

So I think it’s certain, beyond peradventure, that there 
can be, there should be, no trial on the merits of the in- 
tervenors’ claims until, as I say, the remote possibility 
occurs of our being eliminated completely from the case. 

Now, I won’t take the time to comment upon Mr. Ja- 
ecoby’s observation, the tail end of which I heard by rea- 
son of my tardiness, which seemed to assume dismissal 
here was inevitable. His whole hypothesis was that it 
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was just a question of when we were going to be dis- 
missed. Well, in the first place, I wouldn’t be expected 
to agree with him about that, and, in the second place, I 
don’t agree with him about that. 


* * * * 


Now, in between these two observations of mine, on 
the one hand that the pretrial is a fluid thing and on 
the other that I believe you can have no trial on the 
merits of the intervenors’ claims until we are completely 
destroyed, I should think that there probably are some 
things in the nature of pretrial that can be done in the 
intervenors’ cases. I think there, if I may suggest so 
to your Honor, that the determination of them should 
not be a matter of rote, that it shouldn’t be a matter of 
rule of thumb, but that it ought to depend to some ex- 
tent upon the weight of the burden which is cast upon 
the intervenors in a situation in which they may never be 
called upon to prove up their case. 

In other words, you already have permitted certain 
interrogatories to be made. You've discovered how bur- 
densome both mechanically and psychologically interroga- 
tories are upon the Swiss. They don’t understand the 
procedure. They have difficulties submitting themselves 
to an American Consul for an oath. The whole thing is 
an incongruous kind of procedure to them. 

Now, I realize that they are before the court and that 
they ought to measure their conduct by the American 
way of doing things, but, on the other hand, yow’re deal- 
ing here with a reality and not a theory. You're dealing 
here with human beings who find our procedures quite 
awkward to them. 

Now, I think that you should take into consideration 
how burdensome the pretrial effort of the Government will 
be in this uncertain era and area. For example, to take 
an extreme case—maybe this is a kind of unmentionable 
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situation—suppose Mr. Jacoby would serve a notice on 
Attenhofer for his appearance over here for an oral 
deposition, just like they required us to produce Dr. 
Sturzenegger over here. I think it would be a terrifically 
unfair thing to require Attenhofer to come over here 
at this time. Indeed, if a notice should be served to pro- 
duce as a witness over here Swiss citizen X who has 
five shares, I think it would be an outrage upon the ad- 
ministration of justice for that person ever to be re- 
quired to come over here and to bear that expense. 

So I think that the available pretrial procedures, 
whether they be by interrogatories, whether they be by 
depositions, whether they be by admissions, by motions 
to admit, notices to admit or whatever you want to call 
them, all that sort of thing, should be measured in the 
setting in which they occur. In other words, are they 
unduly burdensome in this contingent area? If they are, 
then I think you could exercise your discretion not to 
permit them. 

I think that if they are things which fit into this kind 
of a picture and they are essentially pretrial in nature, 
some of them might be allowed. 

I may add this, and I do so with considerable apology, 
and certainly I don’t mean to put myself up as any power 
in the situation or to make any threats: If there is any 
effort by the Department of Justice to put the inter- 
vyenors to trial, actual trial of this case prior to my total 
destruction, I’m going to move your Honor, and if I’m 
unsuccessful here the Court, and, indeed, right straight 
on through up to the Supreme Court, to enjoin the trial 
of any intervenor’s action until we are completely out of 
the case. 

MR. JONES: If your Honor please, may I call Mr. 
Wilson’s attention to one matter that he didn’t hear? 
During the course of this discussion it was pointed out 
by Mr. Jacoby that there were a number of basic ques- 
tions here. One was the ownership of the stock, the 
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Government contending that Chemie didn’t actually own 
this stock. And Mr. Jacoby takes the position, as I 
understand it, that that same defense is asserted as to 
the intervenors and that it must be established in the 
first instance that the corporation owned the stock. 

It seems to me it’s a very unusual or it’s an unfair 
situation to go ahead with a lot of detail, taking inter- 
rogatories and things of that kind, depositions possibly, 
until that issue is determined. And I don’t see how the 
intervenors and the Government can determine that is- 
sue, because that is the vital issue to your case. 

MR. WILSON: Yes. I agree with you. 

THE MASTER: Well, now, look, gentlemen, insofar 
as a pretrial is concerned, is there any objection from 
policy or any other angle to having a partial pretrial on 
the two questions which everyone today agrees are im- 
portant—the critical date and the burden of proof? What’s 
wrong with having a pretrial of those questions sometime 
within the next month, let’s say? 

MR. ALK: I think, if I might say, the determination 
on this one question of burden of proof will well be de- 
pendent upon whether the corporation is in this case or 
whether it’s out of this case. If it’s out of this case 
on procedural grounds, the burden of proof may be one 
thing. If the corporation, however, is in this case, then, 
as I conceive the situation, if the corporation is in this 
case it is the duty of the Government to go forward. The 
corporation establishes a prima facie ease when it estab- 
lishes its title to the property and that it is a non-enemy 
corporation. It then becomes the duty of the Govern- 
ment to present evidence indicating that that corporation 
is enemy-tainted. 

The Government may claim that the corporation is 
enemy-tainted by reason of enemy control or the Gov- 
ernment may claim that the corporation is enemy-tainted 
by reason of enemy ownership of stock or it may claim 
that it’s enemy-tainted for other reasons. We don’t know. 
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But that burden of going forward with the evidence to 
establish enemy taint or to establish some facts with re- 
spect to enemy taint is going to be upon the Government. 

Now, the Government has to decide at that point if 
the corporation is in the case what is it that they are 
claiming constitutes enemy taint. If they say it is 
stock ownership, the Government will have to be present- 
ing some evidence indicating the amount of enemy stock 
ownership in this corporation. 

Now, in that posture of the case the burden of proof, 
your Honor, may very well be different than if the cor- 
poration is out of the case on procedural grounds. And 
the only question then is the derivative cause of action 
which appears. 

That’s why I feel rather strongly, if your Honor pleases, 
that the issue with respect to burden of proof cannot be 
determined as of law of this case until we know whether 
the corporation is in this case or whether it’s out of the 
case. 

Now, the issue of critical date may be different. 

THE MASTER: Well, your remarks I think might be 
pertinent to restrain the scope of a pretrial, but I don’t 
think we ought to decide the matter, such an important 
matter, at this time. We have had no notice of it. None 
of us has thought it over. But my present disposition on 
the thing is to await, with the hope they will be produced 
soon, the interrogatories which Mr. Jacoby says he’s 
going to file and your reactions to those interrogatories. 

Secondly, my disposition likewise would be to set down 
for a pretrial at least these two questions of critical date 
and burden of proof, and let’s see what we make out of 
it. We may wind up finding that we can’t go into them 
at this time. On the other hand, it may be that we can 
determine them with more or less finality. Or, thirdly, 
we may be able to determine them tentatively subject to 
change in the light of after-events depending on Chemie’s 
main suit and its outcome. 
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But I feel that such an important matter as these two 
matters which have been more or less produced by Judge 
Pine’s opinion ought to be gone into sometime fairly soon. 


THE MASTER: Well, couldn’t we put it this way 
then: That on a date mutually agreeable—I’m not going 
to push anything into a matter of days—but on a date 
mutually agreeable, why can’t we have the beginning at 
least of a pretrial, at which pretrial the various parties 
will outline what they conceive to be their case and where 
the burden of proof lies and the various issues in the 
cases? In other words, I think you at that time, Mr. 
Jacoby, ought to outline your various defenses and the 
ramifications to a certain degree of those defenses. 

And then we ought to get into these two vital ques- 
tions of critical date and burden of proof. 


MR. WILSON: Your Honor, may I intrude? This is 
not essentially my problem, but, having heard Mr. Alk’s 
observations, with a good many of which I agree, and 
realizing you might think it’s a little premature today 
to consider it, has it been established here this morning 
or is it established in your mind that the critical date 
and the burden of proof are interrelated problems, or are 
you dealing with them as independent problems? 

THE MASTER: No, I think we’re dealing with them 
as entirely independent problems. 

MR. WILSON: Because I’d like to make this obser- 
vation. Here again I may be as premature as Mr. Alk 
may have been. It had been my idea with respect to the 
main ease that, while we may have had the burden of 
proof with respect to enemy status or enemy-tainted 
status, we didn’t have the burden of proof about owner- 
ship of property, that that was a special defense offered 
by the Government and the burden is on the Government 
to carry the proof—the proof that we didn’t own the 
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property. So it’s a divisible problem of burden of proof 
here. 

THE MASTER: We can go into that at the pretrial. 
In other words, the pretrial ought not to be limited to 
the two things we mentioned but ought to cover in a 
tentative kind of way at least whatever looks important 
to anybody, the Government or— 
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THE MASTER: Gentlemen, I have asked you to come 
this morning in order to obtain a kind of preview as to 
the further proceedings in this case. And I wondered 
whether the intervenors first might not give a statement 
of what they expect to do, and then Mr. Jacoby might 
indicate the Government’s prospective operations in the 
case. 

MR. JONES: Well, speaking, if the Master please, 
on behalf of the Attenhofer intervenors, it’s a little 
difficult to say exactly what we propose to do until we 
know what we are going to be required to do. It has 
been the feeling of our group right from the beginning 
that we ought not to go into long, expensive, and possi- 
bly useless procedures until we know definitely whether 
or not we’re going to be in this case. 

Tt is true that on Monday last the Supreme Court 
denied certiorari. I will now make a statement of what 
Mr. Wilson said to me, and if I am wrong I know Mr. 
Wilson will correct me. Mr. Wilson stated to me yester- 
day that he had every expectation, every reasonable 
expectation, of being able to produce all of the papers 
within the six months allotted. If that be true, then, of 
course, we are not in this case until the corporation’s 
ease is tried. 
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But to go off into many of these byways until certain 
basic issues are decided seems to me to be a useless 
waste of time, effort and money. 

For example, at our last hearing I think it was, Mr. 
Jacoby very definitely stated that one of the important 
issues in the case was the issue of whether or not Chemie 
owned the seized stock. Now, assuming that contention 
is made seriously, if that issue were decided in favor of 
the Government, it would dispose of this case. But it’s 
obvious we cannot dispose of that issue until the cor- 
poration is definitely out of the case. 

Therefore, it seems to me that until that point comes 
that it is really unnecessary and unwise to go off into 
all kinds of testimony, possibly depositions, and one 
thing or other, that may never be used at all. 

The handling of a case of this magnitude and of the 
complicated facts that are in it and the fact that our 
clients are 3,000 miles away in another country make 
it extremely expensive and difficult. 


Of course, we are going to comply with such orders 
as the Master and the Court make. We must do that. 
But I again say, as I have for a long time, that in my 
judgment many of these things ought to stay in abey- 
ance until the main case has been finally and definitely 
decided. Certainly no particular harm is going to come 
to anyone because of that. 


* * * * 


THE MASTER: Now, let me ask Mr. Jacoby on 
behalf of the Government what he thinks the future 
progress of the case will be. 

Let’s assume that additional interrogatories are sus- 
tained and are answered. Then, in that event, what do 
you propose to do? In some cases, I suppose, depend- 
ing upon the answers, there’d be very little more to do. 

MR. JACOBY: Well, your Honor, this is, of course, 
a broad question at this point, but I’ll try to answer it 
as fully as I can. 
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THE MASTER: Well, I understand. I don’t want 
to bind you by it, but I have just got to get in my own 
mind just what is likely to occur in respect of those 
individual intervenors’ cases and how much time it’s 
going to take to consider them and when we’re going to 
consider them on the merits. 

MR. JACOBY: We have so far served a total of 14 
interrogatories, and, as I indicated to the intervenors, 
these 14 interrogatories are sort of test cases. We tried 
to provide a fair sample of various issues which we 
see will come up with respect to a lot of the intervenors. 

In other words, after your Honor has ruled on the 14 
interrogatories, we may serve hundreds of interroga- 
tories on the various intervenors. That, of course, will 
take time. There may be additional objections. There 
may be delay in answering. I can very well imagine 
that merely the first step of serving all intervenors with 
the necessary interrogatories will take a considerable 
amount of time. 

I go further than that, however. I think your Honor 
thas indicated in response to Mr. Jones that we are more 
or less—and I mean all of us—are more or less com- 
mitted to going ahead. Now, I don’t see why we should 
limit ‘ourselves to one set of pretrial proceedings, namely, 
interrogatories served by defendants upon plaintiffs. 
There are a lot of other pretrial proceedings I can 
imagine. 

For example, there may be requests for admissions. 
There may be questions as to the genuineness of docu- 
ments. I can think of lots of pretrial procedures which 
I think are entirely proper and, in fact, called for at this 
stage of the proceedings. 

Mr. Jones mentioned specifically the issue of Chemie’s 
ownership of the assets. I can very well see that on 
this very issue a lot of preparatory work can be done 
in order to put us in a better position for a decision 
and for trial when that issue is reached. 
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THE MASTER: Now, explain that issue to me, will 
you, somewhat? 
MR. JACOBY: Well, the complaint of I. G. Chemie 


‘has claimed that Chemie owns the shares—owned the 


shares prior to vesting. The Government has denied the 


‘claim. An administrative claim was filed with the Gov- 


ernment. One of the big issues, of course, will be: What 


4s the evidence on which the claim that Chemie owned 


the assets will be based? 

Mind you, I’m not talking in this connection about en- 
emy taint or anything of the like. I’m talking about the 
plain question of title. 

Now, we have to know what will be the documentary 


' evidence along which we are going to proceed. 


Let’s take the very simple and elementary question. 


- Administrative claim was filed by Chemie. The inter- 


venors have just adopted the allegations of plaintiff. They 
have not done anything else, naturally. What is the as- 


- gertion of the intervenors with respect to the alleged 


ownership? Do they claim that they base the alleged 


' ownership by Chemie of the assets on the material in 


the administrative claim? To what extent do they base 
it? What do they incorporate? 

All these things are by now wide open, and I think 
it’s high time that we proceed along those lines. 

THE MASTER: Now, just stop right there. What is 
the objection, gentlemen, to ironing out that one basic 
difficulty ? 

MR. ALK: Well, if I could answer— 

MR. SHER: Let me just ask a question there. Is 
the Government seriously contesting the issue of title? 

MR. JACOBY: Yes. 

MR. SHER: Or does he just want us to bring in 
some additional papers in order to go through the for- 
malities?’ That I suppose can be done. But I'd like to 
know if you’re seriously contesting it. 

MR. JACOBY: We are. 
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MR. SHER: On the theory that somebody else 
owned— 

MR. JACOBY: On the theory that plaintiff has not 
shown by the material which it has submitted that it 
owned the shares prior to vesting. 

Now, your Honor will recall that we had some little 
testimony on part of the shares with Mr. Sturzenegger. 
Otherwise there haven’t been many pretrial proceedings 
on this. But we have to know what is the claim. 

Now, that’s only one of the issues. That’s the one 
which ‘came to my mind because Mr. Jones happened to 
mention the Chemie ownership of the assets. I think 
there are a lot of other questions which can be brought 
out. 


And may I come back to what your Honor indicated 
at the last pretrial hearing that we had on November 
22nd. As I understood your Honor, your Honor indi- 
eated that he would like us to be ready today with a 


brief statement of the issues as we see them in the case. 

As you will recall, in November you asked us very 
generally what the issues were, and we responded. Now, 
this, I understood—this hearing here today—is a more 
definite proceeding on two things: 

First, what are the issues? 

Second, what is the position of the parties with re- 
spect to two critical matters which your Honor outlined, 
namely, No. 1, what is the erucial date for determining 
freedom from enemy taint, and, second, what is the bur- 
den of proof? 

So I took it that we would come prepared today with 
material to enable your Honor to move the case along 
by a normal pretrial order, though it may be limited to 
a few points. 

And I think I’m correct—I read the transcript again 
this morning—I think I’m correct that that’s what was 
in your Honor’s mind. 
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Now, I have proceeded accordingly, and I hope that 
the intervenors have done the same. 

As your Honor knows, the local practice here is that 
for a normal pretrial procedure you submit some sort 
of a pretrial statement at the judge’s convenience. May 
I ask the general question: Have the intervenors prepared 
any pretrial statement for the guidance of the Court? 

MR. JONES: As far as the Attenhofer intervenors, 
no. 

THE MASTER: Knowing human nature as I do, I 
would say the overwhelming answer will be “no.” 

Let me say this, Mr. J acoby: This, however, this morn- 
ing is not in any way a formal pretrial. All I want to 
do this morning is to get an idea in my own mind for 
the benefit of everybody, however, as to what the issues 
are and what the parties propose to do to move those 
issues to decision. 

* s s * 

MR. JONES: Well, if your Honor please, my under- 
standing of what we did at the last hearing on Novem- 
ber 22nd is a little different from Mr. Jacoby’s. I did 
not understand from your Honor—and I don’t say that 
it’s not in the transcript, but I didn’t see it there when 
I read it, or at least if I did I don’t remember it—that 
at our next meeting we were to discuss all of the issues 
in this case. 

At the last hearing your Honor was primarily con- 
cerned with two points: One, what was the critical date? 
You thought that possibly we might agree as to what 
was a critical date for determining enemy taint or enemy 
ownership. And secondly your Honor was concerned with 
the question of burden of proof—where did the burden 
of proof lie. And they were the two points that I had 
thought that we were going to possibly discuss this 
morning. 

I did not understand that your Honor had stated to 
us or asked us to be prepared to make a statement of 
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what we conceived all of the issues to be, and, conse- 
quently, I’m not prepared to state. 

There are many, many issues that will arise in this 
ease, and I couldn’t at the moment undertake to state 
all of them. 

THE MASTER: Mr. Jones, you have helped us at 
least by those two issues. Let me then ask Mr. Jacoby 
what additional issues he feels he wishes to lay before 
us at this time. 

MR. JACOBY: I fully agree that the two issues of 
critical’ date and burden of proof were the issues which 
your Honor stressed last time. As I recall, your Honor 
also indicated that he would like to have a statement of 
the issues, perhaps not comprehensive but to go along 
on those issues. 

Now, I'll be very happy to state—after the intervenors 
have stated their position, of course—to state our posi- 
tion on burden of proof and crucial date. I’m also very 
happy to mention a few of the items which I see as issues. 

THE MASTER: In addition to those two matters? 

MR. JACOBY: In addition to those two matters. 

THE MASTER: Go ahead. This is very helpful, it 
seems to me. This is just what I want to get. 

MR. JACOBY: I want to be sure you want me to 
speak. 

THE MASTER: I would like you very much to ex- 
plain it, Mr. Jacoby. 

MR. JACOBY: All right. 

I. G. Chemie has filed its complaint, and the inter- 
venors have adopted certain of the allegations of Chemie. 
That raises several questions of general application— 
of general application to all intervenor stockholders. 

In the first place, the question which Mr. Jones touched 
on before, namely, that Chemie owned the assets prior 
to vesting. The intervenors have incorporated the alle- 
gation of Chemie. We have denied it. This I therefore 
say is squarely a question in issue. 


196 


Furthermore, there are five counterclaims. We have 
asserted those counterclaims against each plaintiff inter- 
venor. Therefore, those counterclaims are in issue. The 
question of enemy taint in general will come up. 

Now, as your Honor recalls, the Kaufman ease held 
that enemy taint caused by stockholders other than the 
intervenors cannot be held against an innocent stock- 
holder. To that extent, therefore, I say that the enemy 
taint of the corporation as it was caused by the presence 
of enemy stockholders in I. G. Chemie—that that enemy 
taint is excluded as an issue. However, it is our position 
that that does not necessarily mean that enemy taint 
caused by other reasons—enemy taint of I. G. Chemie— 
is here excluded. Whether I. G. Chemie was tainted for 
other reasons than stock ownership— 

THE MASTER: You mean operational reasons, let’s 
say? 

MR. JACOBY: Operational reasons, management rea- 
sons. Well, all these things which may enter into the 
picture. That may very well be, and we so contend that 
that is an issue in this present proceeding. 

Now we come to the individual stockholders. 

MR. JONES: Excuse me a moment, Mr. Jacoby. 
Would you mind amplifying that a little, because, frank- 
ly, I don’t quite understand it. 

Assume for the moment that I. G. Chemie, let’s say, 
Interhandel, had enemy taint because of its dealings with 
the enemy. How would that affect the rights of innocent 
stockholders? 

MR. JACOBY: Well, our position is, as the Master 
just amplified it, if you read the Kaufman opinion, the 
Kaufman opinion says that non-enemy stockholders are 
permitted to intervene in order to protect their inter- 
ests—and I quote here—“in such suits a non-enemy stock- 
holder in his own right may assert his non-enemy char- 
acter in order to protect his own interest from the enemy 
taint caused by other stockholders.” 
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Now, as the Master put it, I think— 

MR. MOSKOVITZ: Enemy taint of what? 

MR. JACOBY: Enemy taint of the corporation. I 
interpolate. It’s not in the opinion. 

MR. MOSKOVITZ: I never heard the doctrine of 
enemy taint decided by any court applicable to individ- 
uals. 

MR. JACOBY: We'll come to that later. I can tell 
Mr. Moskovitz a few cases where it has been. But let’s 
come to that later and come to it point by point. 

The enemy taint of the corporation caused by matters 
other than ownership of its stock by enemies and, as the 
Master put it, the operational enemy taint, you might say, 
that we contend is an issue in this case. And I think 
we are supported by the Kaufman opinion. 

MR. JONES: May I follow that just one step fur- 
ther? Assuming that you are right and that the Court 
or the Master should hold that because of operational 
reasons Interhandel was enemy-tainted what effect would 
that have on the rights of innocent stockholders? 

MR. JACOBY: It’s our position that the innocent 
stockholders cannot recover. 

MR. JONES: Then you and I read Kaufman dif- 
ferently. 

MR. JACOBY: That’s one of the issues I should say. 

MR. MOSKOVITZ: That puts it very mildly. 

MR. JACOBY: That’s one of the issues. 

THE MASTER: All right. Are there any others, Mr. 
Jacoby? 

MR. JACOBY: So far I have talked about the gen- 
eral issues. Now, there are a lot of, you might say, 
specific issues. 

In the first place, we have the question of freedom from 
enemy taint of the individual stockholders. And may I 
pick up the remark which Mr. Moskovitz just made when 
he interrupted. It is our position that enemy taint is a 
matter which pertains not only to corporations but also 
to individuals. In this ease, individual stockholders. 
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And I call to Mr. Moskovitz’s attention the opinion of 
Chief Judge Laws in the Uebersee case decided June, 
1955, which was a decision in application of the Kauf- 
man theory, in which he particularly held that enemy 
taint is 2 criterion which applies not only to corporations 
but also to stockholders. 

I may amplify on this. As you will recall, the Uebersee 
and the Kaufman case came before the Supreme Court 
on the same date in 1952. There were two opinions ren- 
dered the same day, namely, the Kaufman opinion and 
the Uebersee opinion. In the Kaufman opinion the rights 
of innocent stockholders were recognized by the Court. 
In the Uebersee case rendered the same day the dismissal 
by the lower courts was affirmed by the Supreme Court. 
However, in view of the holding in Kaufman, the Su- 
preme Court remanded the case back to the District 
Court in order to consider an application which Fritz 
von Opal as a stockholder may make. 

Trial was had before Chief Judge Laws, and this, as 
you see from those facts, was a trial in application of 
the rights recognized in Kaufman. And in this case 
Chief Judge Laws held specifically that enemy taint is 
a criterion which applies not only to corporations but 
to individuals such as Fritz von Opal in this case. 

The opinion is a carefully-written opinion, discussing 
in full detail this very point which Mr. Moskovitz just 
brought up. And Chief Judge Laws reached the con- 
clusion that any other result would frustrate the pur- 
poses of the Trading with the Enemy Act. 

So that is in answer to Mr. Moskovitz’s point. 

Now we have the other question: What about the ecru- 
cial date? 

* * s * 

THE MASTER: Well, just for a second, Mr. Jacoby. 
You have stated your position very clearly, but I’d like 
to get Mr. Moskovitz’s position on the enemy taint as 
to individuals. What is it, Mr. Moskovitz? 
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MR. MOSKOVITZ: As far as the Supreme Court is 
concerned, your Honor, the only application of enemy 
taint was applied as to a neutral corporation in order 
to overcome the apparent irreconcilable difficulties be- 
tween Section 5(b) and the original Section 2 which had 
never been amended. I mean we have discussed this in 
a different context many times, as you recall. When 
Section 5(b) was amended at the beginning of the war, 
the definition of “enemy” remained unchanged, and had 
the definition of “enemy” been literally applied, the first 
Uebersee opinion would have come out exactly in the 
opposite direction. The Court would have had to have 
followed the old Behn Meyer case and other cases which 
antedated World War II. 

In order to reconcile or attempt to reconcile the ap- 
parent inconsistency between Section 5(b) and the pur- 
pose that the Court ascribed to that legislation, they 
developed or invented this doctrine of enemy taint as 
applied to a Swiss corporation in order to hit at that 
corporation which had enemies as stockholders but which, 
because it was incorporated in a neutral country, would 
not come under the definition of “enemy” in Section 2. 

Now,'I don’t know of any higher court opinion which 
holds to the contrary or ever applied that doctrine which 
was created for that purpose to individuals. 

Now,’ the facts of the von Opal case we can discuss in 
detail another time if it becomes relevant. We are here 
on the assumption which Mr. Jones posed: How does 
enemy taint of other stockholders, assuming that there is 
such, or enemy taint of the corporation itself with re- 
spect to operations affect innocent stockholders? 

And ithat point— JI think this was somewhat of a 
digression, although I think it may be useful at another 
thne. But right now that is one point which I can’t see, 
ard I fully subscribe to what Mr. Jones said. I don’t 
read it anywhere in the Kaufman opinion. 
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THE MASTER: Now, in answer to the interrogatories 
that Mr. Jacoby has propounded do you gentlemen pro- 
pose to raise these questions? I mean youre going to 
file objections, I understand, to these interrogatories, and 
will the question of individual enemy taint be discussed 
by you in those objections? I should think it would be. 

MR. ALK: It’s not raised, your Honor, by any of 
the interrogatories. There is no question in the inter- 
rogatories, as I would see it, that would raise that ques- 
tion. 

THE MASTER: Well, but the whole object of the 
interrogatories is to discover that fact, it is not, Mr. 
Jacoby? 

MR. JACOBY: That is correct. Now, I imagine that 
Mr. Alk’s remark means that he doesn’t feel that at this 
time the interrogatories require a legal determination 
whether enemy status is the only criterion—or enemy 
taint. Interrogatories, after all, are intended to obtain 
facts. Now, it may very well be that Mr. Alk feels that 
all the facts which we attempted to elicit are relevant 
whether or not the term “enemy taint” is applied— 

MR. SHER: Irrelevant. 

MR. JACOBY: —or whether the old concept of “en- 
emy” is applicable. 

So I go along with Mr. Alk to that extent—that it may 
not become necessary in connection with the interroga- 
tories necessarily to bring up the question of the personal 
enemy taint. However, I think it is certainly a proper 
time, in view of your desire to outline the course of the 
proceedings, for facing those issues. 

I have listened with a great deal of attention to what 
Mr. Alk said and what Mr. Moskovitz said. It is cor- 
rect there is no later Supreme Court decision on that 
point; perfectly true. But I still haven’t heard an an- 
swer to Chief Judge Laws’ ruling in the Uebersee opin- 
ion, the citation of which is I think 133 Fed. Supp. 615. 
It’s a lengthy opinion of Chief Judge Laws, in which 
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this very question is discussed, and I haven’t heard any 
reaction from the intervenors to the statements in Judge 
Pine’s proviso under which we are proceeding. 

Now let me go on if I may. We come to the question 
of the crucial date. As you know, we have had proceed- 
ings for a considerable amount of time directed toward 
the anti-assignment act, and perhaps the whole proceed- 
ings were colored by that fact. You will remember that 
we took the position that the anti-assignment act makes 
null and void the assignment of a claim, and therefore 
we picked the dates on which as a result of the vesting 
claims would have arisen. 

The outcome of the proceedings before Judge Pine in 
a way changes that matter. I don’t say that we have 
given up on the anti-assignment act—far from it—and 
I might as well state here now that at the proper time 
we want to raise it again. 

However, we are now proceeding under, you might 
say, the Trading with the Enemy Act proper. The 
question is: What is the crucial date on which the enemy 
status or, you might put it, the freedom from enemy 
taint of a particular stockholder is to be determined 
under the Trading with the Enemy Act? 

There I say we have very good precedent to the effect 
that the crucial date is the outbreak of war. In other 
words, whether or not stock of I. G. Chemie was on a 
particular date, namely, December 7, 1941, owned by a 
person who is not free from enemy taint is a crucial 
factor in this case. 

s s s e 

Now as to the crucial date. As I say, we have very 
good authority, namely, Court of Appeals decisions— 
of this Court of Appeals here—stating that the crucial 
date is the date of the outbreak of war. The situation 
was simple in this case. A German— 

MR. ALK: What’s the name of the case? 

MR. JACOBY: Schrijver v. Sutherland is the first 
one I’m thinking about. In Schrijver v. Sutherland the 
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question arose whether a transfer after the outbreak ot 
the war of American stock by a German to a Dutchman— 

MR. JONES: Was that the Erie Railroad stock case? 

MR. JACOBY: I think it was. —whether that trans- 
fer could avoid the seizure. And the Court of Appeals 
here held that it couldn’t. 

There is later authority to the same effect. 

MR. ALK: While we’re on the Schrijver case, was it 
not admitted in the Schrijver case that on the date the 
transfer was made by the German that the German was 
an enemy? 

MR. JACOBY: To some extent that is implied in the 
Opinion. 

* * . * 

MR. JACOBY: Well, then, just let me state without 
any further elaboration some of the issues. 

THE MASTER: Yes. 

MR. JACOBY: The freedom from enemy taint of the 
stockholder as of the date of the outbreak of war. The 
freedom from enemy taint of the present claimant. The 
freedom from enemy taint of the persons in the chain of 
title. 

The next question is the title of the individual stock- 
holders to the shares of Chemie. We know from some 
of the answers to the interrogatories that some of the 
persons claiming the shares are not recognized as share- 
holders. That will raise all kinds of issues on the ques- 
tion whether or not the claimed stockholders really are 
stockholders. 

And may I repeat there isn’t the slightest doubt in my 
mind that this is definitely the time to proceed on those 
issues. 

THE MASTER: Could I ask you this, Mr. Jacoby: 
Does the Government claim that as to any of these inter- 
venors it has in its possession facts which will show 
them to be enemy-tainted as of the critical date or what- 
ever date the Government feels is determinative? 
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MR. JACOBY: Well, we haven’t reached a final de- 
cision on that point, but I think we are definitely in the 
exploratory stage, and, in particular, some of the an- 
swers to the first set of interrogatories have caused me 
to address further interrogatories. So that we feel that 
we are on the way to developing some of those facts. 

May I digress here for a minute? We have served 
14 interrogatories. And we were very careful to give 
each group of intervenor stockholders a sort of a fair 
sample. As your Honor will recall, we asked them about 
the predecessors—in view of the position on the critical 
date. We asked some of the stockholders further ques- 
tions suggested by the answers to the first interroga- 
tories. 

We are on the way to developing those things, but we 
can’t do it unless we proceed with the pretrial proce- 
dures in this case. 

Now, that was directed primarily to the interrogatories, 
but there are other pretrial steps. I want to make it 


clear I definitely do not feel that the whole pretrial here 
is serving interrogatories by the defendants on the plain- 
tiff and the plaintiff just sitting silent. 


* * * * 


THE MASTER: Back on the record. 

Let me ask you, Mr. Jacoby: What I’m trying to 
figure out in my mind is just how much of a series of 
contests, let’s say, we’re going to be faced with in re- 
gard to these individual claimants. Assuming that the 
discovery process is at an end, are we going to be faced 
with full-dress trials in a great number of cases, or is it 
likely that there will be summary disposition of their 
claims one way or other? 

Perhaps you’re not in the situation where you can 
answer that question now, and I don’t press it, because, 
after all, the discovery proceedings are not at an end. 
But that was one of the things that I was trying to fig- 
ure out, because, of course, if you’re going to try each 
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case individually it’s going to be a long-drawn-out affair. 

MR. JACOBY: I think I can say this much: As your 
Honor pointed out, we’re at the beginning of a discovery 
process, and, therefore, I don’t want to have anything 
understood as a binding statement. 

THE MASTER: Oh, no. 

MR. JACOBY: As it looks to me at this time, I think 
that there will be a fair number of intervenor stock- 
holders who will not get a second set of interrogatories. 
By “fair number’ I don’t want it to be understood it’s 
anything like the majority; it isn’t. But there are some 
stockholders who don’t suggest any further interroga- 
tories. 

Now, those stockholders may not require anything like 
an individual trial or on the other issues can be tried 
generally. And I do not anticipate an individual trial 
on each stockholder. However, there are quite a few 
stockholders which raise the question of the crucial date, 
and that is certainly a large group. 

I don’t have the exact figures, but I recall from the 
figures in the anti-assignment that as of 1946—that’s the 
date we picked for the anti-assignment motions—over 700 
of the stockholders had acquired their shares after 
October, 1946. Now, those stockholders, we feel, require 
further interrogatories on predecessors. And since we 
consider December 7, 1941 as a crucial date, that figure 
will probably increase. 


THE MASTER: Well, let me ask you one question 
though: Do you claim, Mr. Jacoby, that interim assign- 
ments after the critical date to enemy holders would, let’s 
say, poison the stream of title— 

MR. JACOBY: We do. 

THE MASTER: —in respect of present-day claim- 
ants? 

MR. JACOBY: We do so contend, yes. 
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THE MASTER: In other words, if a non-enemy 
owned it on the critical date but subsequently assigned 
it to an enemy and if it winds up in the hands of a non- 
enemy, still the interim assignment to an enemy would 
destroy the present claim? Is that the Government’s 
theory? 

MR. JACOBY: That’s our position. And, as you will 
recall, your Honor made some observations on this point 
in his opinion. As I recall, in the latter part of your 
opinion of June, 1955 you talked about the question— 
in an indirect fashion I should say. 

Now, we strongly feel that this is one of the points on 
which Judge Pine disagreed with you. Tf anything, I 
think this is made clear by the transcript. It’s made 
elear by the proviso which Judge Pine inserted in his 
memorandum decision. The transcript makes it clear 
that Judge Pine several times used language to the ex- 
tent: “Well, the crucial date governs, and you can’t 
circumvent the Trading with the Enemy Act by assign- 


ing to a non-enemy.” Therefore, as your Honor just put 
it, if something is poisoned, it remains poisoned. 

THE MASTER: Well, I get your theory. 

Now, you have given us a general picture of what 
you think the issues are likely to be. Let me ask the 
intervenors for a kind of an informal outline— 


* * 7° * 


THE MASTER: Well, now,— 

MR. SHER: You asked us for— 

THE MASTER: Just give us just informally—you 
won't be bound by it—but just— 

MR. SHER: Well, on this question of title, as to 
whether I. G. Chemie had title to the vested assets, I 
asked’ Mr. Jacoby whether the Government was serious 
about this or not, and I’m still not too clear about it. 
It seems to me that if what the Government is concerned 
with is that the company hasn’t submitted sufficient for- 
mal documents to meet the requirements of an adminis- 
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trative claim—for instance, if the documents weren’t 
properly certified or if they didn’t have photostats of 
everything—that’s a matter that can readily be remedied 
and without causing anybody any great difficulty. 

On the other hand, if the position of the Government 
is that in spite of the record title the real ownership was 
in someobdy else, that poses quite a different issue. 

And it seems to me that poses an issue that really 
shouldn’t be tried or even gone into until Mr. Wilson’s 
ease is finally disposed of, because if Mr. Wilson does 
succeed in producing the documents called for by Judge 
Laws’ order and is permitted to go ahead with the case, 
this question of title is of crucial importance in his case. 
And I just don’t see any point in trying that out on two 
different occasions. 

It’s also a little difficult to reconcile the Government’s 
position on that, if that is their position, with the state- 
ment Mr. Jacoby made that with respect to some of the 
stockholders he didn’t think that there would be much 
more to do except to agree on how much is due them 
once the questions of law are out of the way. 

So, on that point, if the Government is serious about 
the title issue, it does seem to me that proceedings in 
these interventions should be postponed until after the 
main case is out of the way. 

THE MASTER: Well, now, postpone only that part 
of the proceedings in intervention, Mr. Sher? Don’t you 
concede that we can go ahead about the rights of the 
individual claimants as individuals? 

MR. SHER: Well, I think we can, but, your Honor, 
this is such an important issue— That is, what would be 
the point of determining who is entitled to percentages 
of what if it’s ultimately determined that the title to the 
vested assets was in I. G. Farben rather than I. G. 
Chemie? I suppose all the rest of it would be just a 
waste of time. 

MR. WILSON: You mean to try the rights of individ- 
uals from the point of view of their personal status? 
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THE MASTER: Yes, I was thinking of that. You 
see, here’s what, frankly, I want to avoid. I don’t see 
why we can’t do some constructive work in the interim 
between now and the expiration of the period fixed by 
the Court of Appeals for Chemie to take further action. 
And I would certainly hate to believe that we should just 
throw up our hands and do nothing until that period has 
expired. 

So it seems to me that we can get rid of the matter of 
interrogatories and maybe a lot of these other ques- 
tions—burden of proof, for instance, and things of that 
sort. 

Sd * * . 

MR. JACOBY: Your Honor, may I answer that im- 
mediately? I disagree with Mr. Wilson. We have denied 
the ownership. The only thing which is important is the 
claim of I. G. Chemie that they owned the shares, which 
was flatly denied. 


Furthermore, Mr. Wilson will recall that in our an- 


swer we were very specific in describing that Mr. Wilson 
did file a claim, which he did. That is all which we 
admitted. And I call Mr. Wilson’s attention to the 
fact that our answer begins with stating that anything 
which is not specifically admitted is hereby denied. We 
have a clear denial of the ownership, which includes all 
matters of title. 

In answer to Mr. Sher’s point, I want to make it clear 
at this very point we are not objecting only to formal 
matters such as improper certification, but, rather, by 
our defense we have raised the issue of title in full. 

It is also wrong as Mr. Sher indicated that Chemie was 
the record owner of the shares. With the exception of a 
very small block of A shares, a minute block of A shares, 
Chemie was not the record owner at the time of vesting. 
Certain Dutch companies were record owners. 

Therefore, our defense is not a formal matter that 
not sufficient photostats were supplied or that not suffi- 
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cient certification was added, as Mr. Sher asked me. 
Rather, our defense is a defense on the merits of the 
title, and, as I said at the beginning, while you may not 
want to reach the trial stage in this intervening period 
of six months with respect to all the questions of owner- 
ship, I still don’t see why we can’t proceed energetically 
and advance the pretrial stage considerably. 

As I indicated at the beginning, there are a lot of 
questions, such as admissions of fact. I ’d like the inter- 
venors to tell us what do they base their claim on. Fur- 
thermore, to come back to other points, I think also 
raised by Mr. Sher, I don’t see any inconsistency what- 
soever in my statement about the individual intervenors 
and my denial of Chemie’s claim to the assets, 

I want to make it clear right here what I said—that 
perhaps with respect to a substantial number no further 
interrogatories will be required. That was, of course, 
directed to the question of the enemy taint of the in- 
dividual stockholders. 

We can’t expect to get information from an individual 
stock owner owning two shares in a corporation relating 
to Chemie’s ownership of the vested assets. That is a 
totally different question from the question which so far 
I’m sorry to say the intervenors have not squarely 
faced, although your Honor invited them to do so several 
times, namely, the question of burden of proof. 


* * . * 


THE MASTER: Well, gentlemen, look; I think this 
is a question that has got to be gone into on pretrial, 
but I want to get the others. Now, are there any others, 
Mr. Sher? 

MR. SHER: Well, on the question of the crucial 
date, our position is that the crucial date is the date of 
vesting rather than the date of the outbreak of the war. 

Now, we think we have some authority for that propo- 
sition. We don’t have it here. ‘We are not prepared 
to argue the point. But, basically, that is the position 
we take on what the crucial date is. 
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THE MASTER: Now, what about the intervening 
assignments? 

MR. SHER: Our position is that those are completely 
immaterial. This is the way we view this ease. If any- 
thing can be said to be the settled law of this case it is 
that the Kaufman intervention is a derivative stockhold- 
ers’ suit. We think the Supreme Court has so held, the 
Master has so held on every occasion that he has had 
an opportunity to consider it, and I think Judge Pine 
has so held. 

* s * * 

Now, from all that, as we view this ease, the question 
to be determined on the stockholders’ derivative theory 
is: What was the extent of non-enemy interest in this 
corporation on the date of vesting? And to the extent 
that there was a substantial non-enemy interest on the 
date of vesting, the Government is not entitled to retain 
that. 

After that is determined, then a decision will have to 
be made as to who participates in the recovery of what 
the Government isn’t entitled to retain. 

That, as we see it, could involve an entirely separate 
hearing. 

As we visualize this, this hearing would fall into two 
parts: First, a determination of what the Government is 
not entitled to retain or is entitled to retain, namely, the 
percentage of enemy interest, and then, after that, a 
determination as to how that is to be distributed—some- 
what along the line of the cases that your Honor is 
familiar with where you first determine liability and 
postpone to a later date a decision as to damages. 

THE MASTER: Well, in other words, Mr. Sher, you 
claim that the intervenors have a right to show, as you 
say, what percentage of Chemie was non-enemy as of the 
critical date and that in showing that you may go out- 
side the stock ownership of the particular intervenors? 

MR. SHER: That’s right. 
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THE MASTER: That they simply represent the cor- 
poration in making that showing and the proof from 
whatever source derived is pertinent and may, you say, 
result in a judgment of a certain percentage of assets 
being immune from enemy taint, and hence you claim 
returnable? Is that the point? 

MR. SHER: That’s correct. That’s our position. 

THE MASTER: All right. Any other points? 

MR. SHER: Yes. 

I have participated in, I suppose, my share of anti- 
trust cases. Those cases are “big” cases—“‘big”? in 
quotes—and this is a big case, and in those kinds of 
cases I have never yet seen one that went up on appeal 
solely on the question of burden of proof. People don’t 
usually worry about who has the burden, but they put 
in whatever evidence they have, and with whatever evi- 
dence is available the court reaches a decision. Now, in 
thinking this over, we feel that that is the way to pro- 
ceed in this case. When we get to the question of prov- 
ing the extent of enemy interest, it is our thought that 
we will put in whatever evidence we have on that sub- 
ject that we can get from any possible source and we 
assume the Government will put in whatever it has, and 
you may never be faced with the question of who has 
the burden of proof in that particular situation. If we 
were forced to take a position on it, we rather think 
that the burden ought to be on the Government, but as I 
say that question may never arise here because we don’t 
propose to rely on it. We wouldn’t want to have this 
case go up through the appellate courts, in view of the 
size and complexity of it, and say we don’t have to prove 
anything, it is up to them, and have the court say it is 
wrong. We are not going to do that. 

On the question of burden of proof as to title, I would 
suppose that if evidence were put in that the record 
title was either in I. G. Chemie or its wholly owned sub- 
sidiaries or nominees, assuming that the burden was on 
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us and that burden had been met, and from then on if 
the Government says that is just a sham, that it would 
be up to them to go ahead and establish it. 


THE MASTER: Mr. Alk? 

MR. ALK: One further thought. When we are speak- 
ing, we are speaking, of course, upon the theory of a 
partial corporate recovery, and analyzing it from that 
situation there is no prohibition, either under the Trad- 
ing with the Enemy ‘Act or under any of the executive 
orders issued pursuant to section 5(b) of the Trading 
with the Enemy Act, that I know, which prohibited any 
transfers of stock in a Swiss corporation. In fact, if 
there is such a prohibition in the Trading with the En- 
emy Act or in any of the executive orders, I would like 
very much to have the Government point out what pro- 
vision either of the Act or of the executive order would 
have been violated by a transfer of stock of I. G. Chemie, 
either by a Swiss to a Swiss or by a German to a 
German, or even by a German to a neutral. I know of 
no such provision. As a matter of fact, it is also of 
interest in this particular case that the Government has 
never purported to seize any of the interest of the stock- 
holders in I. G. Chemie. Its vesting order, as I read the 
vesting order, merely purports to seize this property 
upon the basis that the property is owned by I. G. Far- 
ben. The Government has not made any finding that I 
know of in any vesting order or any determination that 
I G. Chemie was anything other than a neutral corpora- 
tion, that it was even enemy owned or enemy tainted. 
Certainly the Government has never made any finding 
that any of the stockholders of J. G. Chemie are enemy 
or enemy tainted. It is a matter of interest—and it may 
become quite crucial in this case before we get through 
with it—that the Kaufman decision was entered in 1952. 
At the time that the Kaufman decision was entered, the 
Government still had full authority to seize any interests 
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of enemies in the United States. Now, we had a novel 
decision, newly made law. The courts admittedly de- 
cided, stated, that both the decision and the Uebersee 
case creating the concept of enemy taint, and the decision 
following it in the Kaufman case, were establishing new 
principles of law, where for the first time if the Govern- 
ment’s theory is correct that the Kaufman decision meant 
that there were individual claims of stockholders the 
Government knew of it then in 1952. If the Government 
claimed at that time or believed that any of the stock- 
holders of I. G@. Chemie were enemy, the Government 
could have vested the interest of the stockholders, of any 
of these stockholders. Indeed, this vesting authority 
went on. The vesting authority by the Government con- 
tinued until June 1953, at which time the Government 
announced and issued a general license in accordance 
with its announcement that it no longer was going to 
vest any German property interest in the United States. 

So, first of all, you have a situation here where there 
was never any prohibition against dealing in the stocks 
of a Swiss corporation, and, furthermore, a situation 
where after the Kaufman decision the Government never 
attempted to vest the interests of any stockholders in 
I. G. Chemie. 

Now, I merely present these things as showing some 
of the reasoning behind the statement made by Mr. Sher, 
which we firmly believe, that it is completely immaterial 
to this case whether any assignments were made by 
Germans to Swiss or whether any assignments were made 
by Swiss to Swiss or to anybody else after the crucial 
date, whatever. that date is. That is completely irrele- 
vant. It has absolutely nothing to do with this case. 
And in order for it to be relevant, the Government 
would have to show some regulation which prohibited 
an assignment by a German of his stock in a Swiss 
corporation. On the contrary, there is even authority 
for saying that there are regulations to the contrary. 
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The Treasury Department issued a regulation in 1947 
in which they admitted the whole regulation is based 
upon the implicit understanding that there is no prohibi- 
tion imposed in the United States against the transfer of 
stock in foreign corporations. 


MR. JACOBY: Another question as to the procedure. 
I understood that you set the date for the objections. 
What are your plans on a pre-trial order outlining some 
of the issues? I took it at the last hearing that you 
would favor a procedure where some of the questions are 
ripe for determination of a governing pre-trial order. 
I think it might be helpful to indicate to us what your 
plans in this connection are. 

THE MASTER: As I have indicated, I think there 
should be a partial pre-trial of the issues in the case that 
are inseparably part of the intervenors’ case. There is 
no excuse for not going into that aspect, and maybe 
some of the other issues. 

MR. JACOBY: Do you want to fix at this time even 
an approximate date for the next pre-trial hearing? I 
don’t have to repeat that we are, of course, very much 
interested in speed in the pleadings, and therefore I 
would welcome it if we have an idea how we are going 
to proceed. The interrogatories will raise questions and 
objections, and there will be further interrogatories, but 
that is, you might say, one alley, and I want to make 
sure that we are not bogged down in this one alley with- 
out proceeding on pre-trial in general. Therefore, it is 
my point that I think we should not by picking up the 
interrogatories abandon the rest of the pre-trial. 

THE MASTER: Why isn’t it possible in our hearing 
on the 30th to have a little memorandum from the Gov- 
ernment and from each of the intervenors’ attorneys as 
to what pre-trial issues should be presented sometime 
during February? That isn’t going to bind anybody. 
We will discuss it. In fact, I don’t see: why we can’t, 
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after discussing the interrogatories and the objections 
to them, also discuss that in an informal way. In other 
words, all I want is a non-binding statement from you 
as to what pre-trial issues may be brought up and dis- 
posed of in the fairly near future—let’s say sometime 
in February. And it need not be much of a memoran- 
dum, but just an itemized statement of three or four or 
five or six points that can be discussed. All I want to 
do is discuss it at the January 30th hearing, to see what 
is feasible and what isn’t. I certainly am not going to 
force anybody to pre-trial issues that are astronomically 
far off, but I do think that we can do some constructive 
work in getting rid of some of the pre-trial issues. At 
any rate, I would like the stipulation to be understood 
that we have a memorandum. 

MR. JACOBY: Do you want to fix a time? I would 
welcome it very much if you fix a time now when the 
intervenors and the defendants should submit a memo 


to you outlining what you just described as the issues 
and other matters? 


Filed August 17, 1959 


Transcript of hearing before Special Master, 
November 6, 1956 


THE MASTER: As to the interrogatories, it is agree- 
able to me to have you proceed in any way you want. In 
other words, whoever wishes to speak first may go ahead 
and do so. If you want to speak first, Mr. Jacoby, in 
favor of your interrogatories, I suppose that is just as 
good. Or if you want, you can let them state their ob- 
jections and argue them, and then you can answer them— 
whatever you like. 

MR. JACOBY: I am perfectly happy to open up. 
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And I think in fact it might be the most desirable solu- 
tion, because the objections are grouped. 

THE MASTER: Go ahead, Mr. Jacoby. 

MR. JACOBY: I think the sequence which Your 
Honor suggested is most desirable in this situation, for 
a number of reasons. In the first place, the objections 
of the groups of intervenors directed against seventeen 
individual interrogatories can easily be grouped into 
certain categories, and therefore it might be just as well 
to take them up according to those groups, rather than 
have each intervenor limit himself to a particular inter- 
rogatory. Furthermore, I think it is also desirable to 
give a little bit of the background of the present pro- 
ceedings, because here again there is a general trend, 
as I see it, in the objections to the interrogatories. 

Your Honor will recall that quite some time ago, to 
be exact about two years ago, or longer, we served iden- 
tical interrogatories on all the intervenors. Then your 
Honor suggested, during 1955, that steps be taken to 
advance the proceedings, and we, of course, indicated 
that we are also desirous of expediting the proceedings 
to the greatest extent possible. We, therefore, served 
interrogatories which we openly called interrogatories on 
a selected group of intervenors in December of 1950. 
These test interrogatories were divided into two groups. 
One was a set of some ten interrogatories which tried 
to elicit information on the question of the enemy status 
of the predecessors to the present owners. That is the 
one set. And I only mention this here in order to show 
clearly what the other set is about. The other set of inter- 
rogatories, again some ten interrogatories, was served 
in 1955, December of 1955, to clear up various kinds of 
questions suggested by the first answers of the inter- 
rogatories. 

Now, as your Honor recalls, the intervenors objected 
to all! our interrogatories, we had a lengthy hearing, 
unusually extensive briefing on all the questions. Your 
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Honor will recall the Government lost with respect to 
the first set, namely the question of the status of the 
predecessors, and we won with respect to the second 
set of questions. 

Now, what we are concerned with today is only the 
second set of questions, which was initiated by the pro- 
ceeding started in December of 1955. 


* * * s 


THE MASTER: Now, let me go a step further, 
gentlemen, because I want to suggest this to you. Assum- 
ing there is a general denial on the part of the Govern- 
ment, Mr. Alk, in view of the fact that we are in the 
discovery stage, any inquiry made by the Government to 
develop a relevant defense would be allowable, even if it 
was beyond the scope of an ordinary general denial, 
because being in the discovery stage, you could amend 
the answer at pre-trial and put in whatever special de- 
fense the discovery process had turned up—isn’t that 
so? 

MR. ALK: Well, I think there is much to be said for 
that line. 

* _ * * 

THE MASTER: Now, the next order of business, 
gentlemen, is the matter of the issuance of pretrial 
orders. 

MR. SCHWARTZ: Your Honor, on that, perhaps we 
should have said it at the beginning of this meeting, but 
on the pretrial orders it is our disposition to withdraw 
the remaining part of our motion for such pretrial or- 
ders, without prejudice we hope to appropriate re-pre- 
sentation. In so far as the questions must be deter- 
mined before or during trial, of course, they will have 
to be determined. 

So I would not imagine that one would want to impose 
on us any conditions as to prejudice. 

THE MASTER: No, inasmuch as there is opposition 
to them I assume there is no need of any further dis- 
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cussion on them. If you wish to withdraw them, let them 
stand withdrawn. 

That brings up the matter— 

MR. SHER: It does deprive me of an opportunity 
to make a speech, your Honor. (Laughter) 

THE MASTER: I certainly regret that. (Laughter) 

That brings us then to the matter of interrogatories. 

MR. SCHWARTZ: Your Honor means letters roga- 
to 


Ty. 
THE MASTER: I mean letters rogatory. You're 
right, Mr. Schwartz. 

Mr. Jones, do you wish to make a statement about the 
letters rogatory matter? 
MR. JONES: Yes, your Honor. 


Filed August 17, 1959 


Transcript of hearing before Special Master, 
July 1, 1958 


THE MASTER: Now, Mr. Wilson, up to now you’ve 
been devoting yourself quite understandably to your 
case-in-chief. However, I invite your attention to the 
fact that we have pending a number of motions concerned 
with the cases of the various intervenors. And in order 
to round out the general picture, I wondered if you 
would ‘state your position in respect to what should be 
done generally in respect of the cases of the intervenors, 
and then, secondly, in respect particularly of the pending 
motions. 

MR. WILSON: Yes, your Honor. 

THE MASTER: Are you prepared to do that? 

MR. WILSON: Yes, I am, and that was the next, 
indeed the last, item on my agenda. 

THE MASTER: All right; go ahead. 

MR. WILSON: You may remember that before I 
suffered a temporary judicial death that it was my 
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position that the intervenors should be kept on the shelf, 
in a certain manner of speaking. In other words, as I 
read the Kaufman decision, the intervenors’ position is 
a secondary one here. It is only if and when and assum- 
ing that the plaintiff loses this case that the intervenors’ 
inchoate and contingent rights come into being. 

Now, it is my very sincere feeling that for the sake 
or orderliness, for the sake of first things first, and for 
the sake of keeping the horse before the cart, every 
phase of the intervenors’ matters at this point should 
be put in abeyance, just bodily, physically, spiritually, 
literally, and in every other way, no matter what the 
status of them is. If you have motions under advisement, 
you should not dispose of them. If there are unanswered 
interrogatories, the time to answer should be just auto- 
matically suspended and extended. And, in every kind 
of a sense, the activities of the Government and of the 
intervenors toward and against one another, in relation 
to one another should be just bundled up and put away. 


THE MASTER: On the record. I will ask the at- 
torney for the first set of intervenors—I think those are 
the Kaufman intervenors—to state his position in re- 
spect of the question whether the case of the intervenors 
should be continued as to hearing at the present time in 
the shape of the discovery process, or whether the Kauf- 
man intervenors agree to Mr. Wilson’s suggestion that 
the Intervenors’ cases should be held in abeyance. 

Will you state your position on that, Mr. Sher? 

MR. SHER: Well, speaking for the Kaufman inter- 
venors, we agree with the position Mr. Wilson has taken. 
There can’t be much question but what the interventions 
are really secondary in nature. If the plaintiff prevails 
in this case, the intervenors’ rights will have been fully 
protected, and there will be no occasion for them to 
proceed any further in the ease. 
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Now, the proceedings on behalf of the intervenors are 
time-consuming. They’re expensive. As your Honor 
knows, the intervenors are spread all over the world. 
Any discovery, any interrogatories take a great deal of 
doing. And it may be all for nought. 

It was our impression that the principal reason that 
the intervenors were required to go ahead as they had 
been was because of the dismissal of the principal action 
as against the plaintiff. Now that that’s reversed, I 
think the only logical thing would be to hold everything 
in abeyance as far as the intervenors are concerned until 
after the principal action is disposed of. 

THE MASTER: Any statement from the Attenhofer 
intervenors? 

MR. JONES: I can say, if your Honor pleases, I 
concur fully with what Mr. Sher has said. I don’t believe 
there’s anything that I can add to it that will prove 
useful. He has pointed out that the motions, the sending 
of interrogatories, and communications, all of those 
things, are very time-consuming and very expensive, 
and, as he points out, they very well could go for nought 
if Mr. Wilson prevails in the main suit which has been 
reinstated. It’s our view for the intervenors everything 
should be in abeyance for the time being anyway, and 
certainly I think until after the main suit is disposed of. 

THE MASTER: Are you authorized to make any 
statement as to the other intervenors, Mr. Jones? 

MR. JONES: I think I can, yes, sir. Mr. Reifsnyder 
was, unfortunately, called out of town, but he has been 
in communication with Mr. Bierbower, and I am sure 
Mr. Bierbower has given us his authority to speak for 
him and to adopt the same position that the other two 
groups of intervenors have stated to your Honor. 

MR. JAFFE: Your Honor, may I ask a question 
while the intervenors are speaking? They each indicate 
or present a logical reason for holding their own pro- 
ceedings in abeyance. I’d like to ask whether they in- 
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tend, however, to participate in the trial-in-chief if their 
matters are held in abeyance. 

THE MASTER: How about that, Mr. Sher? 

MR. SHER: I don’t know. I haven't thought about 
it. I think we will have to consider that. 


